Case 2:10-md-02179-CJB-SS Document 15378 Filed 09/24/15 Page 1 of 8

UNITED STATE DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA
In Re:

Oil Spill by the Oil Rig
“Deepwater Horizon” in the
Gulf of Mexico, on
April 20, 2010

:
:
:
:
:
This Document Relates to: 10-3059, 10-4182,
:
10-4183, 10-4536, 11-516, 13-2645, :
13-2646, 13-2749, 13-2813,
:
13-4677, and 14-0614
:
.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. ..

MDL NO. 2179
SECTION: J
JUDGE BARBIER
MAG. JUDGE SHUSHAN

.. .. .. .. .. .. .. .. .. .

Notice of Filing of Stipulations (Phase IV) Under the
“Framework for Early Restoration Addressing Injuries
Resulting from the Deepwater Horizon Oil Spill”

The United States of America, the Natural Resource Damage (“NRD”) Trustees for the
States of Alabama, Florida, Mississippi, Louisiana, and Texas, and BP Exploration & Production
Inc. (“BP”) (collectively “Parties”) jointly provide this Notice. The United States, Alabama, and
Louisiana previously provided the Court with a “Report” [Doc. 2239] about the administrative
agreement entitled “Framework for Early Restoration Addressing Injuries Resulting from the
Deepwater Horizon Oil Spill” (hereinafter, “Framework Agreement”) [Doc. 2239-1].1 The
Framework Agreement calls for the Parties (specifically, those with claims filed in the MDL) to
file with this Court a stipulation concerning each natural resource restoration project that BP has
agreed to fund under the Framework Agreement. [Doc 2239-1 ¶ 13]. The United States,
Alabama, Louisiana, and BP previously filed an initial joint Notice concerning eight such Project
1

All five states are parties to the Framework Agreement and are signatories of the Stipulations, although
only Alabama and Louisiana provided earlier Notices because the other three states, Mississippi, Florida,
and Texas, were not then parties to MDL 2179. The States of Mississippi, Florida, and Texas have since
entered appearances in the MDL.
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Stipulations on June 6, 2012. [Doc. 6621], a subsequent Notice concerning two such Project
Stipulations on January 9, 2013 [Doc. 8194], and a third Notice concerning 44 such Project
Stipulations on October 9, 2014 [Doc. 13,481].
This Notice of 10 additional Project Stipulations is provided solely to inform the Court
and the public about the filing of the Stipulations; no action is required or requested of this
Court.
I.

Background: NRDA and the Framework Agreement.
As set out in the previously-filed “Report” on the Framework Agreement, the Oil

Pollution Act (“OPA”) calls for the designation of State and Federal “Trustees,” 33 U.S.C.
§ 2706(a), who are charged to assess natural resource damages resulting from the Deepwater
Horizon oil spill (“Oil Spill”) and to prepare a plan for restoration, rehabilitation, replacement, or
acquisition of the equivalent of the injured natural resources. See 33 U.S.C. § 2706(c); 33 U.S.C.
§ 2706(d). OPA and the OPA regulations, 15 C.F.R. Part 990, require that restoration plans be
adopted only after adequate public notice and opportunity for comment. 33 U.S.C. § 2706(c)(5).
The Trustees and the responsible parties may enter into a settlement at any time, during or after
the NRD Assessment. 15 C.F.R § 990.25.
In the case of the Oil Spill, designated officials of the five Gulf Coast states, the National
Oceanic and Atmospheric Administration, the United States Department of the Interior, the
United States Department of Agriculture, and the United States Environmental Protection
Agency are the relevant State and Federal Trustees. The administrative NRD Assessment is
proceeding apace, but the Trustees have not completed the Assessment and are not yet ready
to calculate or quantify all damages for injuries to natural resources resulting from the Oil
Spill.
2
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Meanwhile, the Trustees and BP sought to expedite efforts to restore natural resources
and services known to have been injured as a result of the Oil Spill based on preliminary
information developed in the NRD Assessment process. The Trustees and BP entered into the
Framework Agreement, which called for the Trustees to select “early” restoration projects
under OPA, and called for BP to fund such projects out of $1 billion that BP set aside in
trust for this purpose.
II.

The Projects and Stipulations.
The Trustees have published a “Deepwater Horizon Oil Spill Phase IV Early

Restoration Plan and Environmental Assessments” (“Phase IV Plan”), available at
www.doi.gov/deepwaterhorizon. The Phase IV Plan calls for 10 separate early restoration
projects in Alabama, Florida, Mississippi, Texas, and in Gulf-wide areas. These projects
provide for the enhancement and protection of ecological and recreational services provided
by the natural resources in the Gulf of Mexico.
As contemplated in the Framework Agreement, this Phase IV Plan will be implemented
in part through the Stipulations. ¶ 12. Thus, BP will fund these Trustee-selected restoration
projects in exchange for the Trustees’ agreement on the types and amounts of “NRD Offsets”
attributable to the projects. See Framework Agreement ¶¶ 8 – 11. The agreed upon Offsets will
be used to determine the credit that will be applied for these projects against the Trustees’
ultimate assessment of natural resource injury. Id. The Parties have agreed to these 10
Stipulations, which must be filed with the Court for informational purposes. Framework
Agreement ¶ 13. The Stipulations are attached as exhibits to this Notice.

3
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III.

How the Framework Agreement and Stipulations Relate to the Claims in the MDL.
The complaint in United States v. BP Exploration and Production, Inc., et al., No. 2:10-

cv-04536 (E.D. La. Dec. 15, 2010), sought declaratory judgment of liability under OPA for
NRD; it did not include a claim for a specific amount of NRD, and the United States asserted a
reservation of rights to return later to seek an actual award of damages under OPA.2
The five Gulf Coast states have also filed complaints alleging claims under OPA:
For Alabama: State of Alabama v. BP p.l.c., et al., 10-4182; State of Alabama v. Transocean,
Ltd. et al., 10-4183; State of Alabama v. Anadarko Petroleum Corp. et al., 13-2645; State of
Alabama v. Transocean, Ltd. et al., 13-2646; State of Alabama v. BP p.l.c., et al., 13-2813; for
Florida: Vinyard et al. v. BP, et al., 14-0614; for Louisiana: State of Louisiana v. Triton Asset
Leasing, et al., 10-03059; State of Louisiana v. BP, et al., 11-516; for Mississippi: Hood v. BP, et
al., 13-2749; for Texas: State of Texas v. BP, et al., 13-4677.
At this time, neither the Stipulations nor this Notice requires any action by the Court.
However, if the Parties are unable to amicably resolve all NRD matters the Stipulations will be
relevant to the amount of uncompensated NRD for which BP may be held liable (in this or some
subsequent civil action). As the Court is aware, a settlement-in-principle of the NRD matters has
been announced and a Consent Decree is being prepared for filing, subject to public comment
and further approvals.

2

BP raised certain affirmative defenses to the United States’ OPA claims, including BP’s First
Affirmative Defense regarding claim splitting. The Court’s February 22, 2012, “Order and Reasons [As to
the United States’, Transocean’s, and Anadarko’s Cross-Motions for Partial Summary Judgment
Regarding Liability under the CWA and OPA]” [Doc. 5809] addresses this issue. Nothing in the
Framework Agreement or this filing is intended to waive or contradict in any manner any of the parties’
respective positions as set forth in their pleadings or otherwise on the appropriate procedure for the
adjudication of any NRD claims.
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IV.

Conclusion
The United States, the States of Alabama, Florida, Louisiana, Mississippi, and Texas, and

BP jointly provide this Notice solely for informational purposes. When the Trustees and BP file
any further stipulations under ¶ 13 of the Framework Agreement, the Parties will make further
informational or other filings with the Court, as appropriate.

Respectfully submitted,
For the United States of America:
JOHN C. CRUDEN
Assistant Attorney General
Environment & Natural Resources Division

BENJAMIN C. MIZER
Principal Deputy Assistant Attorney General
Civil Division

/s/ Steven O’Rourke
STEVEN O’ROURKE
Senior Attorney
Environmental Enforcement Section
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044
Telephone: 202-514-2779
Facsimile: 202-514-2583
E-mail: steve.o’rourke@usdoj.gov

R. MICHAEL UNDERHILL
Attorney in Charge, West Coast Office
Torts Branch, Civil Division
U.S. Department of Justice
7-5395 Federal Bldg., Box 36028
450 Golden Gate Avenue
San Francisco, CA 94102-3463
Telephone: 415-436-6648
E-mail: mike.underhill@usdoj.gov

KENNETH A. POLITE, JR., United States Attorney
SHARON D. SMITH, Assistant United States Attorney
Eastern District of Louisiana
New Orleans, LA

5

Case 2:10-md-02179-CJB-SS Document 15378 Filed 09/24/15 Page 6 of 8

For the State of Louisiana:

For the State Trustees of Alabama:

JAMES D. “BUDDY” CALDWELL
Louisiana Attorney General
James Trey Phillips
First Assistant Attorney General
Megan K. Terrell
Assistant Attorney General

LUTHER J. STRANGE
Attorney General
Robert D. Tambling
Assistant Attorney General

/s/ Allan Kanner
ALLAN KANNER
Elizabeth B. Petersen
Kanner & Whiteley, L.L.C.
701 Camp Street
New Orleans, LA 70130
Telephone: (504) 524-5777
Facsimile: (504) 524-5763
E-Mail: a.kanner@kanner-law.com

/s/ Corey Maze
COREY MAZE
Special Deputy Attorney General
Office of the Attorney General
501 Washington Avenue
Montgomery, Alabama 36130
Telephone: (334) 242-7300
Facsimile: (334) 242-4891
E-Mail: cmaze@ago.state.al.us

For the State Trustees of Florida:

For the State Trustees of Mississippi:

/s/ Kenneth Von Schaumburg
KENNETH VON SCHAUMBURG
Clark Hill, PLC (Washington)
601 Pennsylvania Avenue NW
Suite 1000N
Washington, DC 20004
202-772-0904
Fax: 202-572-8685
Email: kvonschaumburg@clarkhill.com

JIM HOOD
Attorney General for the State of
Mississippi
/s/ Mary Jo Woods
MARY JO WOODS
Special Assistant
Mississippi Attorney General's Office
P.O. Box 220
Jackson, MS 39205
601-359-3020
Fax: 601-359-2003
Email: mwood@ago.state.ms.us

For the State Trustees of Texas:
KEN PAXTON
Attorney General of Texas
CHARLES E. ROY
First Assistant Attorney General
JAMES E. DAVIS
Deputy Attorney General for Civil Litigation
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THOMAS HAINES EDWARDS
Assistant Attorney General
/s/ Jane E. Atwood
JANE E. ATWOOD
Assistant Attorney General
Office of the Attorney General
P. O. Box 12548, Capitol Station
Austin, Texas 78711-2548
(512) 463-2012
Fax: (512) 320-0911
E-Mail: jane.atwood@texasattorneygeneral.gov

For BP Exploration & Production Inc.:
DON K. HAYCRAFT (Bar #14361)
LISKOW & LEWIS
One Shell Square
701 Poydras Street, Suite 5000
New Orleans, Louisiana 70139-5099
Telephone: (504) 581-7979
Facsimile: (504) 556-4108

Robert C. “Mike” Brock
Richard C. Godfrey, P.C.
J. Andrew Langan, P.C.
Kirkland & Ellis LLP
300 North LaSalle Street
Chicago, IL 60654
312-862-2000 (Tel)
312-862-2200 (Fax)
/s/ Brian D. Israel
BRIAN D. ISRAEL
Arnold & Porter LLP
555 Twelfth Street, NW
Washington, DC 20004-1206
Telephone: 202.942.6546
brian_israel@aporter.com
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CERTIFICATE OF SERVICE
I hereby certify that the above and foregoing document has been served on All Counsel
by electronically uploading the same to Lexis Nexis File & Serve in accordance with Pretrial
Order No. 12, and that the foregoing was electronically filed with the Clerk of Court of the
United States District Court for the Eastern District of Louisiana by using the CM/ECF System,
which will send a notice of electronic filing in accordance with the procedures established in
MDL 2179, on this date: September 24, 2015.
Date: September 24, 2015

/s/ Steven O’Rourke
STEVEN O’ROURKE
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Stipulation Regarding Early Restoration Project
for the Deepwater Horizon Oil Spill Seagrass Recovery Project
at Gulf Islands National Seashore, Florida District
This Stipulation Regarding an Early Restoration Project for the Deepwater Horizon Oil
Spill –Seagrass Recovery Project at Gulf Islands National Seashore, Florida District
(“Project Stipulation” or “Stipulation”), is made by and among BP Exploration &
Production Inc. (“BPXP”), the State Trustees and Federal Trustees as defined herein
(collectively, with the United States Department of Justice, the “Parties”) in accordance
with the Framework for Early Restoration Addressing Injuries Resulting from the
Deepwater Horizon Oil Spill (“Framework Agreement”) executed April 20, 2011.
Except as set forth herein, this Project Stipulation is governed by the Framework
Agreement and incorporates its terms by reference. This Project Stipulation will be
effective when signed by an authorized representative of each of the Parties.
WHEREAS, for purposes of this Project Stipulation, the United States is acting on
behalf of the following federal trustees of natural resources: the Secretary of the United
States Department of the Interior (“DOI”), through its applicable bureaus, the
Administrator of the National Oceanic and Atmospheric Administration (“NOAA”), the
Administrator of the United States Environmental Protection Agency (“EPA”), and the
Secretary of the United States Department of Agriculture (“USDA”) (collectively
“Federal Trustees”); and
WHEREAS, for purposes of this Project Stipulation, the States of Alabama,
Florida, Louisiana, Mississippi, and/or Texas (collectively, “States”) are acting through
the following state trustees of natural resources: for the State of Alabama, the Alabama
Department of Conservation and Natural Resources and the Geological Survey of
Alabama; for the State of Florida, the Florida Department of Environmental Protection
and the Florida Fish and Wildlife Conservation Commission; for the State of Louisiana,
the Louisiana Coastal Protection and Restoration Authority, the Louisiana Oil Spill
Coordinator’s Office, the Louisiana Department of Environmental Quality, the Louisiana
Department of Wildlife and Fisheries, and the Louisiana Department of Natural
Resources; for the State of Mississippi, the Mississippi Department of Environmental
Quality; and for the State of Texas, the Texas Parks and Wildlife Department, the Texas
General Land Office, and the Texas Commission on Environmental Quality (collectively,
“State Trustees”; the State and Federal Trustees collectively are referred to as the
“Trustees”); and
WHEREAS, on or about April 20, 2010, the mobile offshore drilling unit
Deepwater Horizon experienced an explosion, fire and subsequent sinking in the Gulf of
Mexico resulting in a release of oil into the Gulf of Mexico and response actions (“the Oil
Spill”); and
WHEREAS, the Trustees are conducting a Natural Resource Damage Assessment
(“NRDA”), as that term is defined in 15 C.F.R. § 990.30 and corresponding state law
provisions, to determine Natural Resource Damages resulting from the Oil Spill in
accordance with federal and state laws and authorities; and
WHEREAS, while the NRDA is continuing, the Trustees approved the final
Deepwater Horizon Oil Spill Phase IV Early Restoration Plan and Environmental
1
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Assessments on September 14, 2015, after public notice of the proposed plan, a
reasonable opportunity for public comments, and consideration of all comments received,
which final plan includes the project described herein (“Early Restoration Project”); and
WHEREAS, the Trustees have determined that the Early Restoration Project
meets the criteria set forth in Paragraph 6 of the Framework Agreement and is consistent
with section 1006 of the Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act
Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§ 990 et seq.; and
WHEREAS, all Parties agree that this Project Stipulation has been negotiated in
good faith and that it is fair, reasonable, and in the public interest;
NOW, THEREFORE, in consideration of the promises exchanged herein, the
Parties hereby agree and stipulate as follows:
I.

RESTORATION PROJECT
A. The Trustees have selected the Early Restoration Project set forth in Appendix A
(including project description, estimated project cost, and location), attached
hereto and incorporated by reference, as an appropriate restoration project to
address natural resource injuries resulting from the Oil Spill. On May 20, 2015,
the Trustees published for public notice and comment a Draft Phase IV Early
Restoration Plan and Environmental Assessments (the “Phase IV Plan”), that
included the Early Restoration Project. On September 14, 2015, after considering
all public comments received on the draft plan, the Trustees adopted a final Phase
IV Plan that included the Early Restoration Project. The final Phase IV Plan
(along with supporting documentation) is available publicly as described in
Appendix B.
B. The Parties agree that the Early Restoration Project is consistent with section
1006 of the Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act
Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§ 990 et seq., is
in the public interest and meets all of the following criteria:
i.

contributes to making the environment and the public whole by restoring,
rehabilitating, replacing, or acquiring the equivalent of natural resources
or services injured as a result of the Oil Spill, or compensating for interim
losses resulting from the Oil Spill;

ii.

addresses one or more specific injuries to natural resources or services
associated with the Oil Spill;

iii.

seeks to restore natural resources, habitats or natural resource services of
the same type, quality, and of comparable ecological and/or human use
value to compensate for identified resource and service losses resulting
from the Oil Spill;

iv.

is not inconsistent with the anticipated long-term restoration needs and
anticipated final restoration plan; and

v.

is feasible and cost effective.

2
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C. The Early Restoration Project shall be implemented by the following Trustee(s):
the United States Department of the Interior, acting through the National Park
Service (“Implementing Trustee(s)”).
D. Quarterly Reports: The Implementing Trustee(s) shall provide quarterly status
reports on the Early Restoration Project to BPXP describing the progress on
project implementation during each period (including a summary of costs
expended during that quarter), until the conclusion of the calendar year in which
the implementing Trustee(s) has completed construction of the project, or until the
NRD case is concluded by a judicially approved consent decree or final judgment
resolving BPXP’s potential liability for natural resource damages resulting from
the Oil Spill, whichever comes first. For purposes of this reporting, a year will be
divided into the following four quarters: (1) January, February, March; (2) April,
May, June; (3) July, August, September; (4) October, November, December. The
first quarterly status report shall encompass all relevant information from the
quarter in which the Project Stipulation was filed as well as the first subsequent
quarter; therefore the first quarterly report may encompass a timeframe greater
than three (3) months. Quarterly status reports will be due within sixty (60) days
after the end of the applicable quarter.
Annual Reports: Once the Implementing Trustee(s) fulfills its obligations to
submit quarterly reports for the Early Restoration Project, the implementing
Trustee(s) shall provide annual status reports on the Early Restoration Project to
BPXP describing the status of and any changes to the Early Restoration Project
and/or project expenditures during each period. The Implementing Trustee(s)
shall provide annual status reports until the applicable performance criteria,
monitoring, and maintenance period has expired or until the NRD case is
concluded by a judicially approved consent decree or final judgment resolving
BPXP’s potential liability for natural resource damages resulting from the Oil
Spill, whichever comes first. For the purposes of the annual reporting, a reporting
year will cover from January 1st to December 31st. The first annual report will
cover the calendar year immediately following the calendar year in which the
Implementing Trustee(s) has completed construction of the Early Restoration
Project. Annual status reports will be due within sixty (60) days after the
conclusion of that annual reporting year. The Trustees may group multiple Early
Restoration Projects in a single report.
E. All Parties shall also have the right to observe or inspect the implementation of
the Early Restoration Project to the greatest extent practicable based on the design
of the project, site conditions, and any legal limitations on access controlled by
third parties. In addition, BPXP shall have the further right to access and copy
final design, permitting, oversight and monitoring data, and reports that are
collected or generated for the Early Restoration Project. All such data and reports
shall be available to BPXP, after applicable quality assurance/quality control, and
may be incorporated into the Administrative Record for the Deepwater Horizon
Natural Resource Damage Assessment at the discretion of the Trustees in
accordance with the Oil Pollution Act, 33 U.S.C. §§ 2701 et seq., and the Oil
Pollution Act Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§
990 et seq.
3
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II.

FUNDING FOR PROJECTS IMPLEMENTED BY ONE OR MORE
TRUSTEES
A. BPXP shall provide total funding in the amount of $136,700.00 for the Early
Restoration Project. All funds provided to any Trustee under this Stipulation shall
be paid and deposited in accordance with the instructions provided by the
Implementing Trustee(s) pursuant to Paragraph II.C. below.
B. The Trustees shall use the funds paid under this Stipulation only for
implementation of the Early Restoration Project, including oversight, monitoring,
corrective actions, maintenance, and any agreed upon contingency, except as
provided in Paragraphs II.D. and II.E. The estimated cost of the Early Restoration
Project is set forth in Appendix A.
C. Within thirty (30) days after the filing of this Project Stipulation, BPXP shall
cause the transfer of 100% of the funds specified in Paragraph II.A. from the
Early Restoration Subaccount 1 to the account or accounts and in the manner
designated in instructions provided by the Implementing Trustee(s).
D. Any and all funds transferred pursuant to Paragraph II.C. of this Project
Stipulation, along with any accrued interest, that have not been spent and remain
unobligated after the Trustee(s) has completed the Early Restoration Project (or
Replacement Project(s), if applicable), including all performance monitoring and
corrective actions, shall be retained by the Trustees. Such funds may only be used
by the Implementing Trustee(s) for another restoration project agreed to by all
Trustees, provided, however, that such funds may not be used for another project
unless and until the Implementing Trustee(s) has confirmed in writing that the
Early Restoration Project is complete. BPXP shall not be entitled to any
additional NRD Offsets or other credits related to any additional restoration work
performed with such retained funds.
E. At any time after BPXP has made full payment pursuant to Paragraph II.C., the
Trustees may for good cause elect not to implement the Early Restoration Project.
If the Trustees elect not to implement the Early Restoration Project in
substantially the same form as described in Appendix A, the Parties agree that the
Trustees shall apply any unspent funds in accordance with the following
provisions:
1. The Implementing Trustee(s) for the Early Restoration Project or an
affected trustee designated by the Implementing Trustee(s) shall retain the
unspent funds paid by BPXP under this Project Stipulation;
2. The Trustees shall apply the unspent funds to one or more replacement
project(s) (“Replacement Project(s)”), which may include a modified
version of the project described in Appendix A. Any Replacement
Project(s) shall be designed to compensate for injuries to submerged

1

The Early Restoration Subaccount means the separate subaccount within the Deepwater Horizon Oil Spill Trust, the
private trust previously established by BPXP that was created and holds the $1 billion BPXP committed toward early
restoration projects, as required by the terms of the Framework Agreement.
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aquatic vegetation habitat on lands managed by the U.S. Department of
the Interior (DOI) in the five Gulf States;
3. The Trustees’ selection of Replacement Project(s) under these provisions
shall be subject to the criteria set forth in Paragraph 6 of the Framework
Agreement and in Paragraph I.B. of this Project Stipulation, except that
the Replacement Project(s) shall not be subject to the approval by BPXP;
4. The Trustees shall keep BPXP reasonably informed about the progress for
selection of Replacement Project(s) under these provisions;
5. BPXP shall not be required by this Project Stipulation to provide any
funding for the Replacement Project(s) beyond the funding provided
pursuant to Paragraph II.C. and Paragraph II.E.6. below;
6. In addition to the project funding required under Paragraph II.C., BPXP
shall provide funding for reasonable pre-implementation planning costs
associated with identifying and selecting any Replacement Project(s).
Such funding shall be in addition to the funds held in the Early Restoration
Subaccount. BPXP shall not receive any additional NRD Offsets for
planning costs funded pursuant to this paragraph.
7. BPXP shall be entitled to all NRD Offsets as set forth in Section III below.
The timing, selection and/or implementation of any Replacement
Project(s) shall not modify the NRD Offsets as set forth in Section III
below and Appendix C.
8. If any Replacement Project is not implemented by the Trustees for good
cause, the provisions of this Paragraph II.E shall apply to the selection of
any new Replacement Project(s).
F. Notwithstanding any provision of this Project Stipulation, if the cost of the Early
Restoration Project (or Replacement Project(s), if applicable) exceeds the amount
of funding stated in Paragraph II.A. above, the Parties may agree, in writing, to
increase the amount of funding that BPXP will provide for the Early Restoration
Project under this Project Stipulation from the Early Restoration Subaccount.
III.

NRD OFFSETS
A. The natural resources and/or services predicted to result from the Early
Restoration Project (“NRD Offsets”) are set forth in Appendix C, attached hereto
and incorporated by reference. Trustee(s) whose resources are addressed in the
Early Restoration Project, as designated by the Trustee Council in accordance
with Paragraph 11 of the Framework Agreement, are also identified in Appendix
C (“Affected Trustees”). NRD Offsets shall be applied only to the injuries within
the boundaries of the state or states in which the Early Restoration Project is
implemented, or as otherwise provided in Appendix C.
B. Terms used in the NRD Offsets that are defined in OPA or in 15 C.F.R. Part 990
shall have the meaning set forth in the statute or regulations, except where a
different definition is provided in Appendix C or in Appendix D (Glossary of
Terms), attached hereto and incorporated by reference, in which case the meaning
provided in the applicable Appendix shall control.

5
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C. Upon full payment of the amount specified in Paragraph II.A., BPXP shall be
entitled to the NRD Offsets set forth in Appendix C.
D. The Trustees agree that the NRD Offsets set forth in Appendix C shall apply to
the NRDA even if the Early Restoration Project (or Replacement Project(s), if
applicable) does not achieve the anticipated results.
E. BPXP waives the right to claim that the Early Restoration Project (or
Replacement Project(s), if applicable) provides benefits to natural resources or
services beyond those identified in Appendix C, or provides benefits to Trustees
other than those identified in Appendix C.
F. Except as otherwise agreed to by the Parties, none of the terms of this Stipulation,
including, without limitation, the amount of the NRD Offset and the methodology
used to calculate the NRD Offset in this Project Stipulation, shall be used as
precedent for any other restoration project. Furthermore, neither the amount of
the NRD Offset nor the methodology used to calculate the NRD Offset shall be
used as precedent for determining NRD Offsets or the benefits or effects of
restoration in this or for any other case.
G. (1) Any NRD Offsets set forth in Appendix C shall be applied to reduce the
Trustees’ assessment of natural resource damages resulting from the Oil Spill in
any civil litigation or other proceeding brought by the Trustees, individually or
collectively, seeking natural resource damages (“initial application”).
(2) If the Court modifies the Trustees’ assessment of natural resource damages
resulting from the Oil Spill in a way that materially affects their initial application
of the NRD Offsets, then the Trustees shall re-apply the NRD Offsets to reduce
the natural resource damages determined by the Court, once the Court’s
determination is final and is not subject to further appeal. The Trustees shall
provide BPXP notice of any proposed re-application of the NRD Offsets and an
opportunity of no less than sixty (60) days to submit comments and any relevant
information and supporting materials (“BPXP’s submission”). After considering
BPXP’s submission, the Trustees shall issue their modified application of the
NRD Offsets. Within thirty (30) days of receipt of the Trustees’ modified
application of the NRD Offsets, BPXP may seek judicial review of the Trustees’
determination based solely on BPXP’s submission, any response or explanation
provided by the Trustees, and the record of the NRDA and the NRD litigation.
Nothing in this Paragraph shall affect the quantity or definition of NRD Offsets as
set forth in Appendix C, nor shall this Paragraph require application of the NRD
Offsets beyond the limitations set forth in this Stipulation, including the
limitations in Appendix C on Affected Trustees and on the type and/or geographic
scope of the natural resources and/or services against which the Offsets may be
applied.
(3) To the extent NRD Offsets have been applied as provided in this Stipulation,
then BPXP is not entitled to any further application of the NRD Offsets in
litigation nor other proceedings brought by the Trustees.

6
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IV.

EFFECT OF STIPULATION
A. This Project Stipulation is binding upon the Parties and their successors and
assigns.
B. Except as provided herein, the Parties make no admission of fact or law by
entering into this Project Stipulation.
C. The Trustees agree to incorporate this Project Stipulation into the Administrative
Record for the Deepwater Horizon NRDA.
D. Within five (5) days of execution of this Project Stipulation, the United States,
acting through the United States Department of Justice, counsel representing
those State Trustees who are parties in the Deepwater Horizon Oil Spill MultiDistrict Litigation (“MDL”), and BPXP shall file a notice of this Project
Stipulation, for informational purposes only, with the MDL Court. Such notice
shall be substantially in the same form as the notices of Early Restoration Project
Stipulations previously filed in the MDL. Any such notice may address multiple
Project Stipulations.
E. The Trustees hereby covenant not to sue BPXP for claims for damages or injuries
to or losses of natural resources resulting from the activities of the Trustees in
implementing the Early Restoration Project or, if applicable, Replacement
Project(s).
F. Any modification to this Project Stipulation shall be in writing signed by all
Parties, except that (1) a non-material modification may be made in writing
signed by the Affected Trustees, DOJ, and BPXP; and (2) the Implementing
Trustee(s), DOJ, and BPXP may correct typographical or other non-substantive
scriveners’ errors by substituting a corrected page for the page containing the
error, with the Parties’ agreement to the correction(s) documented by exchange of
e-mails or letters. Any modification that affects the amount of funding to be
provided, the NRD Offsets to be attributed to the project, or the effect of the
Project Stipulation on claims or liabilities shall be considered material. Notice of
any modification, including corrections, shall be filed with the MDL Court for
informational purposes only.

V.

GENERAL PROVISIONS AND RESERVATIONS OF RIGHTS
A. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
this Project Stipulation shall not be construed to limit in any way the authority of
the Trustees to perform assessments, engage in any restoration planning, or select
and implement restoration projects; nor shall it require BPXP to fund any of these
activities, except as required by Paragraph II.E.6.
B. This Project Stipulation fully reserves and shall not limit the Trustees’ rights to
recover costs for reasonable oversight costs related to assessments, restoration
planning activities, selection and implementation of restoration projects, or other
reasonable natural resource damage assessment costs as provided in 33 U.S.C. §
2706 including the Trustees’ costs associated with the selection of Early
Restoration Projects, development of the Early Restoration Plan(s), and general
non-project specific administration and monitoring of the early restoration
process, and any reasonable pre-implementation planning costs associated with
7
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identifying and selecting any Replacement Component(s) not funded by BPXP
under Paragraph II.E.6; provided, however, nothing in this Project Stipulation
shall permit the Trustees to recover additional costs of implementation of the
Early Restoration Project except in accordance with Paragraph II.F.
C. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
this Project Stipulation does not operate to release BPXP from any potential
natural resource damage or other liability, and the Trustees reserve all other
claims against BPXP and/or other parties related to natural resource damage
liability or any other liability arising from the Oil Spill.
D. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
the Trustees reserve the right to use any appropriate methodologies for assessing
natural resources injuries, for determining the natural resource damages and for
planning and scaling restoration for the Oil Spill.
E. Except with respect to the Early Restoration Project that BPXP has agreed to
fund, any Replacement Project(s) selected in accordance with this Project
Stipulation, and the agreed upon NRD Offsets under this Project Stipulation,
BPXP reserves all legal and evidentiary defenses it may have against any claim
asserted by any Trustee, including, without limitation, any defenses related to
natural resource damages arising from the Oil Spill, any natural resource damages
assessment associated with the Oil Spill, and any methodologies the Trustees use
to assess natural resources injuries, determine the natural resource damages
claims, and in planning and scaling restoration. BPXP reserves all claims, crossclaims or counterclaims it may have against any person or entity not a party to
this Project Stipulation.
F. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
the Trustees expressly reserve all claims, demands, and causes of action, either
judicial or administrative, past or future, in law or equity, against any person or
entity not a party to this Project Stipulation for any matter arising out of or in any
way relating to the Oil Spill.
G. The undersigned representative of each Party certifies that he or she is fully
authorized to enter into the terms and conditions of this Project Stipulation and to
execute and legally bind such Party to this document. This Project Stipulation
may be signed in counterparts.
H. To the extent that there is any inconsistency between this Project Stipulation and
the Framework Agreement, this Project Stipulation shall govern.
IN WITNESS WHEREOF, the undersigned Parties have executed and delivered this
Project Stipulation, effective as of the date of execution by all Parties.

8
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THE UNDERSIGNED PARTY enters into this Project Stipulation far the Seagrass
Recovery Project at Gulf Islands National Seashore, Florida District in the matter ofIn
re: Oil Spill by the Oil Rig "Deepwater Horizon" in the Gulfoftl~exico, on April 20,
2010, relating to the Deepwater Horizon Oil Spill.
FOR THE UNITED STATES:
;'~I~
~_-

i{

Date

U
C. CRUDEN
'~~~
l istant Attorney General
Environment &Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

Date

CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official
Department of the Interior
1875 Century Boulevard
Atlanta, Georgia 30345

Date

KENNETH J. KOPOCIS
U.S. Environmental Protection Agency
Principal Representative
1200 Pennsylvania Ave. NW
Washington, D.C. 204b0

Date

CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric
Administration
Principal Representative
1315 East-West Highway
Silver Spring, MD 20910

Date

ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural
Resources and Environment
1400 Independence Ave. SW
Washington, D,C. 20250
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Seagrass
Recovery Project at Gulf Islands National Seashore, Florida District in the matter of In
re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico, on April 20,
2010, relating to the Deepwater Horizon Oil Spill.
FOR THE UNITED STATES:
_______________________
Date

________________________________
JOHN C. CRUDEN
Assistant Attorney General
Environment & Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

____9/15/15___________
Date

________________________________
CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official
Department of the Interior
1875 Century Boulevard
Atlanta, Georgia 30345

____9/16/15___________
Date

________________________________
KENNETH J. KOPOCIS
U.S. Environmental Protection Agency
Principal Representative
1200 Pennsylvania Ave. NW
Washington, D.C. 20460

_______________________
Date

________________________________
CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric
Administration
Principal Representative
1315 East-West Highway
Silver Spring, MD 20910

_____9/16/15____________
Date

________________________________
ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural
Resources and Environment
1400 Independence Ave. SW
Washington, D.C. 20250
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Seagrass
Recovery Project at Gulf Islands National Seashore, Florida District in the matter of In
re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico, on April 20,
2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF ALABAMA:

____9/15/15_____________
Date

________________________________
N. GUNTER GUY, JR.
Alabama Department of Conservation
and Natural Resources
Commissioner of Conservation
64 N. Union Street
Montgomery, AL 36130

____9/15/15___________
Date

________________________________
BERRY H. TEW, JR.
Geological Survey of Alabama
and State Oil and Gas Board of Alabama
State Geologist/Oil & Gas Supervisor
P.O. Box 869999
Tuscaloosa, AL 35486-6999
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Seagrass
Recovery Project at Gulf Islands National Seashore, Florida District in the matter of In
re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico, on April 20,
2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF FLORIDA:

______9/15/15__________
Date

________________________________
LARRY MORGAN
Florida Department of Environmental
Protection
Senior Deputy General Counsel
3900 Commonwealth Blvd., MS 35
Tallahassee, Florida 32399-3000

______9/15/15__________
Date

________________________________
NICK WILEY
Florida Fish and Wildlife Conservation
Commission
Executive Director
620 South Meridian Street
Tallahassee, Florida 32399-1600
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Seagrass
Recovery Project at Gulf Islands National Seashore, Florida District in the matter of In
re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico, on April 20,
2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF LOUISIANA:

______9/15/15_________
Date

________________________________
KYLE GRAHAM
Louisiana Coastal Protection and
Restoration Authority
Executive Director
P.O. Box 44027
Baton Rouge, Louisiana 70804

______9/15/15_________
Date

_______________________________
BRIAN WYNNE
Louisiana Oil Spill Coordinator’s Office
Director
P.O. Box 66614
Baton Rouge, Louisiana 70896

______9/15/15_________
Date

_______________________________
PEGGY HATCH
Louisiana Department of Environmental
Quality
Secretary
P.O. Box 4301
Baton Rouge, Louisiana 70821-4301

______9/15/15_________
Date

_______________________________
ROBERT BARHAM
Louisiana Department of Wildlife and
Fisheries
Secretary
P.O. Box 98000
Baton Rouge, Louisiana 70898

______9/15/15_________
Date

_________________________
STEPHEN CHUSTZ
Louisiana Department of Natural Resources
Secretary
P.O. Box 94396
Baton Rouge, Louisiana 70804-9396
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Seagrass
Recovery Project at Gulf Islands National Seashore, Florida District in the matter of In
re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico, on April 20,
2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF MISSISSIPPI:

____9/16/15_____________
Date

________________________________
GARY C. RIKARD
Mississippi Department of Environmental
Quality
Executive Director
P.O. Box 2261
Jackson, Mississippi 39225-2261
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Seagrass
Recovery Project at Gulflslands National Seashore, Florida District in the matter of In
re: Oil Spill by the Oil Rig "Deepwater Horizon" in the Gu?f ofMexico, on April 20,
2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Date

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

RICHARD A. HYDE, P .E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Seagrass
Recovery Project at Gulf Islands National Seashore, Florida District in the matter of In
re: Oil Spill by the Oil Rig "Deepwater Horizon" in the Gulf of Mexico, on April 20,
2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Date

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

RICHARD A. HYDE, P .E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Seagrass
Recovery Project at Gulflslands National Seashore, Florida District in the matter of In
re: Oil Spill by the Oil Rig "Deepwater Horizon" in the Gulf of Mexico, on April 20,
2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Date

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Date

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

SEP 1 5 2015
Date

RICHARD A. HYDE, P.E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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APPENDIX A
EARLY RESTORATION PROJECT

Appendix A: Seagrass Recovery Project at Gulf Islands
National Seashore, Florida District
1.0

INTRODUCTION

This document describes the Seagrass Recovery Project at Gulf Islands National
Seashore (the “Early Restoration Project”) to be implemented with funding provided by
BPXP, resulting in the NRD Offsets identified in Appendix C. This document is part of a
Project Stipulation executed by BPXP, the Trustees, and the United States Department of
Justice.
2.0

PROJECT DESCRIPTION

The Seagrass Recovery Project at Gulf Islands National Seashore’s Florida District
(hereafter, GUIS) will address damage to shallow seagrass beds on DOI-managed lands
in the five Gulf States by restoring injured turtle grass (Thalassia testudinum) in seagrass
habitats located on the south side of the Naval Live Oaks Preserve in Santa Rosa Sound,
in Santa Rosa County. Seagrass beds are injured through propeller scars, blow holes, and
via repeated human foot traffic which damages root systems. Scars are made when boat
propellers cut up roots, stems, and leaves of seagrasses, producing long, narrow furrows
devoid of vegetation. Turtle grass is a commonly-found species of submerged aquatic
vegetation (SAV) in the Florida Panhandle that is particularly slow to rejuvenate
naturally when injured. Turtle grass with propeller damage can take many years to
rejuvenate, or in severely scarred areas may never completely recover.
The Early Restoration Project will be located in Santa Rosa Sound in Santa Rosa County,
on the south side of the Naval Live Oaks unit of GUIS. This area contains critical turtle
grass habitat that, if not restored, will continue to erode and destroy more of the healthy
habitat surrounding the injured areas.
The objective of the Early Restoration Project is to restore the topography and promote
full recovery of approximately 0.02 acres of seagrass injured from propeller scars, blow
holes, and/or trampling from foot traffic when fishers and other recreationalists wade into
the shallow seagrass beds. An initial assessment survey will be conducted in the Naval
Live Oaks area of GUIS to identify priority restoration sites. The restoration work
includes: 1) harvesting seagrass (specifically shoal grass [Halodule wrightii], a more
hardy, faster growing pioneer species of seagrass, which helps establish proper site
conditions for the colonization of healthy turtle grass) from nearby donor sites and
transplanting them into the injured areas, 2) installing bird stakes to condition the
sediments to promote survival and growth of transplants and seagrass from adjacent,
uninjured areas into the injured areas, 3) monitoring sites to measure and report on the
success of the restoration work, and 4) educating visitors on protecting seagrass beds via
brochures, temporary signage in the restoration area, and possible permanent signage on
the shore,
16

Case 2:10-md-02179-CJB-SS Document 15378-1 Filed 09/24/15 Page 21 of 24

3.0

PROJECT IMPLEMENTATION

3.1

Performance Criteria, Monitoring and Maintenance

Project performance will be assessed as defined in Section 12.1.4of the Phase IV Early
Restoration Plan and Environmental Assessments (the “Phase IV Plan”).
Project implementation will commence upon the filing of the Notice of Stipulation with
the MDL Court. Project implementation will be complete when the performance criteria
consistent with Section 12.1.4 of the Phase IV Plan have been met.
3.2

Estimated Project Costs – Seagrass Recovery Project at Gulf Islands
National Seashore, Florida District

The total estimated cost to implement the Seagrass Recovery Project at Gulf Islands
National Seashore is $136,700.00, consistent with Section 12.1.7 of the Phase IV Plan.

17
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APPENDIX B
EARLY RESTORATION PLAN
The Early Restoration Project is included in the Deepwater Horizon Oil Spill Phase IV
Early Restoration Plan and Environmental Assessments (“Phase IV Plan”), available at
www.doi.gov/deepwaterhorizon, which was adopted by the Trustees after public review
and comment. Public comments received on the Plan are summarized in the Plan, and
Trustees’ responses to the comments are included. All public comments received on the
Plan are included in full in the NRDA Administrative Record for the Plan, which can be
found at the same web address.
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APPENDIX C
NRD OFFSETS FOR SEAGRASS RECOVERY PROJECT AT GULF ISLANDS
NATIONAL SEASHORE, FLORIDA DISTRICT
The NRD Offsets for the Seagrass Recovery Project at Gulf Islands National Seashore,
Florida District are 1.5 discounted service acre years (“DSAYs”) of submerged aquatic
vegetation habitat. These Offsets are applicable first to injuries to submerged aquatic
vegetation habitat in the Gulf Islands National Seashore Florida Division on lands
managed by the U.S. Department of the Interior (DOI), and if any surplus remains, the
surplus will be applied to assesses injuries to Submerged Aquatic Vegetation on other
lands managed by DOI in the five Gulf States, as determined by the Trustees’ total
assessment of injury for the Oil Spill.
In the event that the injury determination for submerged aquatic vegetation habitat is
quantified in the Natural Resource Damages Assessment using a metric other than
DSAYs of submerged aquatic vegetation habitat, the Trustees agree to translate the
agreed upon NRD Offsets into a currency consistent with the metric used to characterize
the injury to submerged aquatic vegetation habitat. Any necessary translation of the
offsets will rely on the data and methods developed for the assessment and authorized in
15 C.F.R. Sections 990, et seq.
For the purposes of Paragraph III.A. of this Project Stipulation, the Affected Trustees
whose resources are addressed by this Early Restoration Project are DOI, EPA, NOAA,
USDA, the Coastal Protection and Restoration Authority of Louisiana, the Louisiana Oil
Spill Coordinator’s Office, the Louisiana Department of Natural Resources, the Louisiana
Department of Wildlife and Fisheries, the Louisiana Department of Environmental
Quality, the Alabama Department of Conservation and Natural Resources, the Geological
Survey of Alabama, the Florida Department of Environmental Protection, the Florida
Fish and Wildlife Conservation Commission, the Mississippi Department of
Environmental Quality, the Texas Parks and Wildlife Department, the Texas General
Land Office and the Texas Commission on Environmental Quality.
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APPENDIX D
GLOSSARY OF TERMS
These definitions are not considered to be a comprehensive list for all Early Restoration
Projects under the Framework for Early Restoration Addressing Injuries Resulting from
the Deepwater Horizon Oil Spill executed April 20, 2011. Future projects may require
other definitions, including but not limited to, other definitions for habitats included in
this list.
Discounted Service Acre Years is expressed in present value 2010 service acre years.

20

Case 2:10-md-02179-CJB-SS Document 15378-2 Filed 09/24/15 Page 1 of 85

Stipulation Regarding Early Restoration Project
for the Deepwater Horizon Oil Spill Sea Turtle Restoration

This Stipulation Regarding an Early Restoration Project for the Deepwater Horizon Oil Spill –
Sea Turtle Restoration (“Project Stipulation” or “Stipulation”), is made by and among BP
Exploration & Production Inc. (“BPXP”), the State Trustees and Federal Trustees as defined
herein (collectively, with the United States Department of Justice, the “Parties”) in accordance
with the Framework for Early Restoration Addressing Injuries Resulting from the Deepwater
Horizon Oil Spill (“Framework Agreement”) executed April 20, 2011. Except as set forth
herein, this Project Stipulation is governed by the Framework Agreement and incorporates its
terms by reference. This Project Stipulation will be effective when signed by an authorized
representative of each of the Parties.
WHEREAS, for purposes of this Project Stipulation, the United States is acting on behalf
of the following federal trustees of natural resources: the Secretary of the United States
Department of the Interior (“DOI”), through its applicable bureaus, the Administrator of the
National Oceanic and Atmospheric Administration (“NOAA”), the Administrator of the United
States Environmental Protection Agency (“EPA”), and the Secretary of the United States
Department of Agriculture (“USDA”) (collectively “Federal Trustees”); and
WHEREAS, for purposes of this Project Stipulation, the States of Alabama, Florida,
Louisiana, Mississippi, and/or Texas (collectively, “States”) are acting through the following
state trustees of natural resources: for the State of Alabama, the Alabama Department of
Conservation and Natural Resources and the Geological Survey of Alabama; for the State of
Florida, the Florida Department of Environmental Protection and the Florida Fish and Wildlife
Conservation Commission; for the State of Louisiana, the Louisiana Coastal Protection and
Restoration Authority, the Louisiana Oil Spill Coordinator’s Office, the Louisiana Department of
Environmental Quality, the Louisiana Department of Wildlife and Fisheries, and the Louisiana
Department of Natural Resources; for the State of Mississippi, the Mississippi Department of
Environmental Quality; and for the State of Texas, the Texas Parks and Wildlife Department, the
Texas General Land Office, and the Texas Commission on Environmental Quality (collectively,
“State Trustees”; the State and Federal Trustees collectively are referred to as the “Trustees”);
and
WHEREAS, on or about April 20, 2010, the mobile offshore drilling unit Deepwater
Horizon experienced an explosion, fire and subsequent sinking in the Gulf of Mexico resulting in
a release of oil into the Gulf of Mexico and response actions (“the Oil Spill”); and
WHEREAS, the Trustees are conducting a Natural Resource Damage Assessment
(“NRDA”), as that term is defined in 15 C.F.R. § 990.30 and corresponding state law provisions,
to determine Natural Resource Damages resulting from the Oil Spill in accordance with federal
and state laws and authorities; and
WHEREAS, while the NRDA is continuing, the Trustees approved the final Deepwater
Horizon Oil Spill Phase IV Early Restoration Plan and Environmental Assessments on
September 14, 2015, after public notice of the proposed plan, a reasonable opportunity for public
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comments, and consideration of all comments received, which final plan includes the project
described herein (“Early Restoration Project”); and
WHEREAS, the Trustees have determined that the Early Restoration Project meets the
criteria set forth in Paragraph 6 of the Framework Agreement and is consistent with section 1006
of the Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act Regulations (Natural
Resource Damage Assessments), 15 C.F.R. §§ 990 et seq.; and
WHEREAS, all Parties agree that this Project Stipulation has been negotiated in good
faith and that it is fair, reasonable, and in the public interest;
NOW, THEREFORE, in consideration of the promises exchanged herein, the Parties
hereby agree and stipulate as follows:
I.

RESTORATION PROJECT
A. The Trustees have selected the Early Restoration Project set forth in Appendix A
(including project description, estimated project cost, and location), attached hereto and
incorporated by reference, as an appropriate restoration project to address natural
resource injuries resulting from the Oil Spill. On May 20, 2015, the Trustees published
for public notice and comment a Draft Phase IV Early Restoration Plan and
Environmental Assessments (the “Phase IV Plan”), that included the Early Restoration
Project. On September 14, 2015, after considering all public comments received on the
draft plan, the Trustees adopted a final Phase IV Plan that included the Early Restoration
Project. The final Phase IV Plan (along with supporting documentation) is available
publicly as described in Appendix B.
B. The Parties agree that the Early Restoration Project is consistent with section 1006 of the
Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act Regulations (Natural
Resource Damage Assessments), 15 C.F.R. §§ 990 et seq., is in the public interest and
meets all of the following criteria:
i.

contributes to making the environment and the public whole by restoring,
rehabilitating, replacing, or acquiring the equivalent of natural resources or
services injured as a result of the Oil Spill, or compensating for interim losses
resulting from the Oil Spill;

ii.

addresses one or more specific injuries to natural resources or services associated
with the Oil Spill;

iii.

seeks to restore natural resources, habitats or natural resource services of the same
type, quality, and of comparable ecological and/or human use value to
compensate for identified resource and service losses resulting from the Oil Spill;

iv.

is not inconsistent with the anticipated long-term restoration needs and anticipated
final restoration plan; and

v.

is feasible and cost effective.

C. The Early Restoration Project shall be implemented by the following Trustees: the Texas
Parks and Wildlife Department, the Texas General Land Office, and the Texas
Commission on Environmental Quality (“Texas Trustees”), DOI and NOAA (collectively
2

Case 2:10-md-02179-CJB-SS Document 15378-2 Filed 09/24/15 Page 3 of 85

the “Implementing Trustees”). The Early Restoration Project consists of four
components (“Component(s)”): (1) Kemp’s Ridley Sea Turtle Nest Detection and
Enhancement Project Component; (2) Enhancement of the Sea Turtle Stranding and
Salvage Network and Development of an Emergency Response Program Project
Component; (3) Gulf of Mexico Shrimp Trawl Bycatch Reduction Project Component;
and (4) Texas Enhanced Fisheries Bycatch Enforcement Project Component. A
description of each of the Components is set forth in Appendix A. The Implementing
Trustees for the Project Components are:
i.

DOI and the Texas Trustees for the Kemp’s Ridley Sea Turtle Nest Detection and
Enhancement Component;

ii.

Enhancement of the Sea Turtle Stranding and Salvage Network and Development
of an Emergency Response Program Component:
a. NOAA for the Enhancement of the Gulf-Wide Sea Turtle Stranding and
Salvage Network;
b. The Texas Trustees and DOI for Enhancement of the Sea Turtle Stranding
and Salvage Network and Rehabilitation Efforts in Texas;
c. NOAA for the Development of an Emergency Response Program;

iii.

NOAA for the Gulf of Mexico Shrimp Trawl Bycatch Reduction Component;

iv.

The Texas Trustees for the Enhanced Fisheries Bycatch Enforcement Component.

D. Quarterly and Annual Status Reports: The Implementing Trustee(s) shall provide
quarterly status reports on the Early Restoration Project Components to BPXP describing
the progress on implementation during each period (including a summary of costs
expended during that quarter), until the conclusion of the calendar year in which the
Implementing Trustee(s) have completed construction work for the Project, or until the
NRD case is concluded by a judicially approved consent decree or final judgment
resolving BPXP’s potential liability for natural resource damages resulting from the Oil
Spill, whichever comes first. For purposes of this reporting, a year will be divided into
the following four quarters: (1) January, February, March; (2) April, May, June; (3) July,
August, September; (4) October, November, December. The first quarterly status report
shall encompass all relevant information from the quarter in which the Project Stipulation
was filed as well as the first subsequent quarter; therefore the first quarterly report may
encompass a timeframe greater than three (3) months. Quarterly status reports will be
due within sixty (60) days after the end of the applicable quarter.
Once the Implementing Trustee(s) fulfill their obligation to submit quarterly reports for
the Early Restoration Project Components, the Implementing Trustee(s) shall provide
annual status reports on each Early Restoration Project Component to BPXP describing
the status of and any changes to the Early Restoration Project Component and/or project
Component expenditures during each calendar year. The Implementing Trustee(s) shall
provide annual status reports until the applicable performance criteria, monitoring, and
maintenance period has expired or until the NRD case is concluded by a judicially
approved consent decree or final judgment resolving BPXP’s potential liability for
3
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natural resource damages resulting from the Oil Spill, whichever comes first. Except as
otherwise specified in a Project Component monitoring plan in Appendix E, for the
purposes of the annual reporting, a reporting year will cover from January 1st to
December 31st. The first annual report will cover the calendar year in which this
stipulation is filed. Annual status reports will be due within sixty (60) days after the
conclusion of that annual reporting year. The Trustees may group multiple Early
Restoration Projects or Project Components in a single report.
E. All Parties shall have the right to observe or inspect the implementation of each Early
Restoration Project Component to the greatest extent practicable under applicable laws based
on Trustee safety requirements, permit conditions, Trustee knowledge of the scheduling of
monitoring activities, and site-specific conditions as set forth and in accordance with the
terms of the project monitoring plans in Appendix E. Except as otherwise provided under the
terms of the monitoring plans, all data and reports available to BPXP under the terms of the
project monitoring plans shall be provided after applicable quality assurance/quality control
(if any), and may be incorporated into the Administrative Record for the Deepwater Horizon
Natural Resource Damage Assessment at the discretion of the Trustees in accordance with
the Oil Pollution Act, 33 U.S.C. §§ 2701 et seq., and the Oil Pollution Act Regulations
(Natural Resource Damage Assessments), 15 C.F.R. §§ 990 et seq.
II.

FUNDING FOR PROJECTS IMPLEMENTED BY ONE OR MORE TRUSTEES
A. BPXP shall provide total funding in the amount of $45,000,000 for the Early Restoration
Project. All funds provided to any Trustee under this Stipulation shall be paid and
deposited in accordance with the instructions provided by the Implementing Trustees
pursuant to Paragraph II.C. below.
B. The Trustees shall use the funds paid under this Stipulation only for implementation of
the Early Restoration Project, including oversight, monitoring, corrective actions,
maintenance, and any agreed upon contingency, except as provided in Paragraphs II.E.
and II.F. The estimated cost of the Early Restoration Project is set forth in Appendix A.
C. Within fourteen (14) days after the filing of this Project Stipulation, BPXP shall cause the
transfer of 100% of the funds specified in Paragraph II.A. from the Early Restoration
Subaccount 1 to the account or accounts and in the manner designated in instructions
provided by the Implementing Trustees. This payment shall be distributed to the
Implementing Trustees as follows:
1. The State of Texas shall receive $15,087,527;
2. NOAA shall receive $25,485,000 ; and
3. DOI shall receive $4,427,473.
D. Any and all funds transferred pursuant to Paragraph II.C. of this Project Stipulation,
along with any accrued interest, that have not been spent and remain unobligated after the

1

The Early Restoration Subaccount means the separate subaccount within the Deepwater Horizon Oil Spill Trust, the private
trust previously established by BPXP that was created and holds the $1 billion BPXP committed toward early restoration
projects, as required by the terms of the Framework Agreement.
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Trustees have completed an Early Restoration Project Component (or Replacement
Component(s), if applicable), including all performance monitoring and corrective
actions, shall be retained by the Trustees. Such funds may only be used by the
Implementing Trustees for another restoration project or project component agreed to by
all Trustees, provided, however, that such funds may not be used for another project
unless and until the Implementing Trustees have confirmed in writing that the Early
Restoration Project Component (or Replacement Component, if applicable) is complete.
BPXP shall not be entitled to any additional NRD Offsets or other credits related to any
additional restoration work performed with such retained funds.
E. Provisions Governing Selection of Replacement Component(s): At any time after BPXP
has provided 100% of the funding for the Early Restoration Project pursuant to Paragraph
II.C., the Trustees may for good cause elect not to implement one or more of the
Components of the Early Restoration Project. If the Trustees elect not to implement one
or more of the Components of the Early Restoration Project in substantially the same
form as described in Appendix A, the Parties agree that the Trustees shall apply any
unspent funds in accordance with the following provisions:
1. The Implementing Trustees for the Early Restoration Project or an affected trustee
designated by the Implementing Trustees shall retain the unspent funds paid by
BPXP under this Project Stipulation;
2. The Trustees shall apply the unspent funds to one or more replacement
component(s) (“Replacement Component(s)”), which may include a modified
version of the Component(s) described in Appendix A. Any Replacement
Component(s) shall be designed to compensate for Kemp’s ridley, green, and/or
loggerhead sea turtle injuries in the Gulf of Mexico, as outlined in Appendix C;
3. The Trustees’ selection of Replacement Component(s) under these provisions
shall be subject to the criteria set forth in Paragraph 6 of the Framework
Agreement and in Paragraph I.B. of this Project Stipulation, except that the
Replacement Component(s) shall not be subject to approval by BPXP;
4. The Trustees shall keep BPXP reasonably informed about the progress for
selection of Replacement Component(s) under these provisions;
5. In the event the Trustees select Replacement Component(s), the Trustees will
work together with BPXP to develop the monitoring plans and data collection
process for the Replacement Component(s), and establish the terms under which
BPXP will participate in project monitoring.
6. BPXP shall not be required by this Project Stipulation to provide any funding for
the Replacement Component(s) beyond the funding provided pursuant to
Paragraph II.C. and Paragraph II.E.7. below;
7. In addition to the project funding required under Paragraph II.C., BPXP shall
provide funding for reasonable pre-implementation planning costs associated with
identifying and selecting any Replacement Component(s). Such funding shall be
in addition to the funds held in the Early Restoration Subaccount. BPXP shall not
receive any additional NRD Offsets for planning costs funded pursuant to this
paragraph.
5
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8. BPXP shall be entitled to the NRD Offsets set forth in and in accordance with
Section III below and Appendix C. The timing, selection and/or implementation
of any Replacement Component(s) shall not modify the NRD Offsets as set forth
in Section III below and Appendix C.
9. If any Replacement Component is not implemented by the Trustees for good
cause, the provisions of this Paragraph II.E shall apply to the selection of any new
Replacement Component(s).
F. Notwithstanding any provision of this Project Stipulation, if the cost of the Early
Restoration Project (or Replacement Component(s), if applicable) exceeds the amount of
funding stated in Paragraph II.A. above , the Parties may agree, in writing, to increase the
amount of funding that BPXP will provide for the Early Restoration Project (or
Replacement Component(s), if applicable) under this Project Stipulation from the Early
Restoration Subaccount.
G. The Implementing Trustees may shift or transfer funds that they have received pursuant
to this Stipulation among each other or, by written agreement of the Implementing
Trustees, within Early Restoration Project Components (or Replacement Component(s),
if applicable), as the Implementing Trustees determine to be necessary or appropriate to
allow for completion of the Early Restoration Project Components (or Replacement
Component(s), if applicable), without modifying this Stipulation. If the shifting or
transfer of funds could materially impact the monitoring plan activities described in
Appendix E, the Trustees agree to work together with BP to develop updated monitoring
plans.
III.

NRD OFFSETS
A. The natural resources and/or services predicted to result from the Early Restoration
Project (“NRD Offsets”) are set forth in Appendix C, attached hereto and incorporated by
reference. Trustee(s) whose resources are addressed in the Early Restoration Project, as
designated by the Trustee Council in accordance with Paragraph 11 of the Framework
Agreement, are also identified in Appendix C (“Affected Trustees”). NRD Offsets shall
be applied only to the injuries within the boundaries of the state or states in which the
Early Restoration Project is implemented or as otherwise provided in Appendix C.
B. Terms used in the NRD Offsets that are defined in OPA or in 15 C.F.R. Part 990 shall
have the meaning set forth in the statute or regulations, except where a different
definition is provided in Appendix C or in Appendix D (Glossary of Terms), attached
hereto and incorporated by reference, in which case the meaning provided in the
applicable Appendix shall control.
C. BPXP shall be entitled to the NRD Offsets set forth in Appendix C upon full payment of
the sums specified in Paragraph II.C.
D. The Trustees agree that the NRD Offsets set forth in Appendix C shall apply to the
NRDA even if the Early Restoration Project (or Replacement Component(s), if
applicable) does not achieve the anticipated results.
6
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E. BPXP waives the right to claim that the Early Restoration Project (or Replacement
Component(s), if applicable) provides benefits to natural resources or services beyond
those identified in Appendix C, or provides benefits to Trustees other than those
identified in Appendix C.
F. Except as otherwise agreed to by the Parties, none of the terms of this Stipulation,
including, without limitation, the amount of the NRD Offset and the methodology used to
calculate the NRD Offset in this Project Stipulation, shall be used as precedent for any
other restoration project. Furthermore, neither the amount of the NRD Offset nor the
methodology used to calculate the NRD Offset shall be used as precedent for determining
NRD Offsets or the benefits or effects of restoration in this or for any other case.
G. (1) Any NRD Offsets set forth in Appendix C shall be applied to reduce the Trustees’
assessment of natural resource damages resulting from the Oil Spill in any civil litigation
or other proceeding brought by the Trustees, individually or collectively, seeking natural
resource damages (“initial application”).
(2) If the Court modifies the Trustees’ assessment of natural resource damages resulting
from the Oil Spill in a way that materially affects their initial application of the NRD
Offsets, then the Trustees shall re-apply the NRD Offsets to reduce the natural resource
damages determined by the Court, once the Court’s determination is final and is not
subject to further appeal. The Trustees shall provide BPXP notice of any proposed reapplication of the NRD Offsets and an opportunity of no less than sixty (60) days to
submit comments and any relevant information and supporting materials (“BPXP’s
submission”). After considering BPXP’s submission, the Trustees shall issue their
modified application of the NRD Offsets. Within thirty (30) days of receipt of the
Trustees’ modified application of the NRD Offsets, BPXP may seek judicial review of
the Trustees’ determination based solely on BPXP’s submission, any response or
explanation provided by the Trustees, and the record of the NRDA and the NRD
litigation. Nothing in this Paragraph shall affect the quantity or definition of NRD
Offsets as set forth in Appendix C, nor shall this Paragraph require application of the
NRD Offsets beyond the limitations set forth in this Stipulation, including the limitations
in Appendix C on Affected Trustees and on the type and/or geographic scope of the
natural resources and/or services against which the Offsets may be applied.
(3) To the extent NRD Offsets have been applied as provided in this Stipulation, then
BPXP is not entitled to any further application of the NRD Offsets in litigation nor other
proceedings brought by the Trustees.
IV.

EFFECT OF STIPULATION
A. This Project Stipulation is binding upon the Parties and their successors and assigns.
B. Except as provided herein, the Parties make no admission of fact or law by entering into
this Project Stipulation.
C. The Trustees agree to incorporate this Project Stipulation into the Administrative Record
for the Deepwater Horizon NRDA.

7
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D. Within five (5) days of execution of this Project Stipulation, the United States, acting
through the United States Department of Justice, counsel representing those State
Trustees who are parties in the Deepwater Horizon Oil Spill Multi-District Litigation
(“MDL”), and BPXP shall file a notice of this Project Stipulation, for informational
purposes only, with the MDL Court. Such notice shall be substantially in the same form
as the notices of Early Restoration Project Stipulations previously filed in the MDL. Any
such notice may address multiple Project Stipulations.
E. The Trustees hereby covenant not to sue BPXP for claims for damages or injuries to or
losses of natural resources resulting from the activities of the Trustees in implementing
the Early Restoration Project or, if applicable, Replacement Component(s).
F. Any modification to this Project Stipulation shall be in writing signed by all Parties,
except that (1) a non-material modification may be made in writing signed by the
Affected Trustees, DOJ, and BPXP; and (2) the Implementing Trustees, DOJ, and BPXP
may correct typographical or other non-substantive scriveners’ errors by substituting a
corrected page for the page containing the error, with the Parties’ agreement to the
correction(s) documented by exchange of e-mails or letters. Any modification that
affects the amount of funding to be provided, the NRD Offsets to be attributed to the
project, or the effect of the Project Stipulation on claims or liabilities shall be considered
material. Notice of any modification, including corrections, shall be filed with the MDL
Court for informational purposes only.
V.

GENERAL PROVISIONS AND RESERVATIONS OF RIGHTS
A. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E., this
Project Stipulation shall not be construed to limit in any way the authority of the Trustees
to perform assessments, engage in any restoration planning, or select and implement
restoration projects; nor shall it require BPXP to fund any of these activities, except as set
forth in Paragraph II.E.6.

B. This Project Stipulation fully reserves and shall not limit the Trustees’ rights to recover
costs for reasonable oversight costs related to assessments, restoration planning activities,
selection and implementation of restoration projects, or other reasonable natural resource
damage assessment costs as provided in 33 U.S.C. § 2706 including the Trustees’ costs
associated with the selection of Early Restoration Projects, development of the Early
Restoration Plan(s), and general non-project specific administration and monitoring of
the early restoration process, and any reasonable pre-implementation planning costs
associated with identifying and selecting any Replacement Component(s) not funded by
BPXP under Paragraph II.E.6 ; provided, however, nothing in this Project Stipulation
shall permit the Trustees to recover additional costs of implementation of the Early
Restoration Project except in accordance with Paragraph II.F.
C. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E., this
Project Stipulation does not operate to release BPXP from any potential natural resource
damage or other liability, and the Trustees reserve all other claims against BPXP and/or
other parties related to natural resource damage liability or any other liability arising from
the Oil Spill.

8

Case 2:10-md-02179-CJB-SS Document 15378-2 Filed 09/24/15 Page 9 of 85

D. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E., the
Trustees reserve the right to use any appropriate methodologies for assessing natural
resources injuries, for determining the natural resource damages and for planning and
scaling restoration for the Oil Spill.
E. Except with respect to the Early Restoration Project that BPXP has agreed to fund, any
Replacement Component(s) selected in accordance with this Project Stipulation, and the
agreed upon NRD Offsets under this Project Stipulation, BPXP reserves all legal and
evidentiary defenses it may have against any claim asserted by any Trustee, including,
without limitation, any defenses related to natural resource damages arising from the Oil
Spill, any natural resource damages assessment associated with the Oil Spill, and any
methodologies the Trustees use to assess natural resources injuries, determine the natural
resource damages claims, and in planning and scaling restoration. BPXP reserves all
claims, cross-claims or counterclaims it may have against any person or entity not a party
to this Project Stipulation.
F. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E., the
Trustees expressly reserve all claims, demands, and causes of action, either judicial or
administrative, past or future, in law or equity, against any person or entity not a party to
this Project Stipulation for any matter arising out of or in any way relating to the Oil
Spill.
G. The undersigned representative of each Party certifies that he or she is fully authorized to
enter into the terms and conditions of this Project Stipulation and to execute and legally
bind such Party to this document. This Project Stipulation may be signed in counterparts.
H. To the extent that there is any inconsistency between this Project Stipulation and the
Framework Agreement, this Project Stipulation shall govern.
IN WITNESS WHEREOF, the undersigned Parties have executed and delivered this Project
Stipulation, effective as of the date of execution by all Parties.

9
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Sea Turtle Restoration
Project in the matter ofIn re: Oil Spill by the Oil Rig "Deepwater Horizon" in the Ga~lfof
Mexico, on April 20, 2010, relating to the Deepwater horizon Oil Spill.
FOR THE UNITED STATES:
,,
4- ii~.~%t.

~~
~'~
~'~~ ~ t:.~i

Date

JO LCRUDEN
'~
A slant Attorney General
vironment &Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

Date

CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official.
Department ofthe Interior
1875 Century Boulevard
Atlanta., Georgia 30345

Date

KENNETH J. KOPOCIS
U.S. Environmental Protection Agency
Principal Representative
1200 Pennsylvania Ave. NW
Washington, D.C. 20460

Date

CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric Administration
Principal Representative
1315 East-West Highway
Silver Spring, MD 20910

Date

ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural Resources
and Environment
1400 Independence Ave. SW
Washington, D.C. 20250
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Sea Turtle Restoration
Project in the matter of In re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of
Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE UNITED STATES:

_______________________
Date

________________________________
JOHN C. CRUDEN
Assistant Attorney General
Environment & Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

____9/15/15___________
Date

________________________________
CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official
Department of the Interior
1875 Century Boulevard
Atlanta, Georgia 30345

_____9/16/15_________
Date

________________________________
KENNETH J. KOPOCIS
U.S. Environmental Protection Agency
Principal Representative
1200 Pennsylvania Ave. NW
Washington, D.C. 20460

_______________________
Date

________________________________
CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric Administration
Principal Representative
1315 East-West Highway
Silver Spring, MD 20910

_____9/16/15____________
Date

________________________________
ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural Resources
and Environment
1400 Independence Ave. SW
Washington, D.C. 20250
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Sea Turtle Restoration
Project in the matter of In re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of
Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF ALABAMA:

____9/15/15_____________
Date

________________________________
N. GUNTER GUY, JR.
Alabama Department of Conservation
and Natural Resources
Commissioner of Conservation
64 N. Union Street
Montgomery, AL 36130

____9/15/15___________
Date

________________________________
BERRY H. TEW, JR.
Geological Survey of Alabama
and State Oil and Gas Board of Alabama
State Geologist/Oil & Gas Supervisor
P.O. Box 869999
Tuscaloosa, AL 35486-6999
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Sea Turtle Restoration
Project in the matter of In re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of
Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF FLORIDA:

______9/15/15__________
Date

________________________________
LARRY MORGAN
Florida Department of Environmental
Protection
Senior Deputy General Counsel
3900 Commonwealth Blvd., MS 35
Tallahassee, Florida 32399-3000

______9/15/15__________
Date

________________________________
NICK WILEY
Florida Fish and Wildlife Conservation
Commission
Executive Director
620 South Meridian Street
Tallahassee, Florida 32399-1600
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Sea Turtle Restoration
Project in the matter of In re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of
Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF LOUISIANA:

______9/15/15_________
Date

________________________________
KYLE GRAHAM
Louisiana Coastal Protection and Restoration
Authority
Executive Director
P.O. Box 44027
Baton Rouge, Louisiana 70804

______9/15/15_________
Date

_______________________________
BRIAN WYNNE
Louisiana Oil Spill Coordinator’s Office
Director
P.O. Box 66614
Baton Rouge, Louisiana 70896

______9/15/15_________
Date

_______________________________
PEGGY HATCH
Louisiana Department of Environmental Quality
Secretary
P.O. Box 4301
Baton Rouge, Louisiana 70821-4301

______9/15/15_________
Date

_______________________________
ROBERT BARHAM
Louisiana Department of Wildlife and Fisheries
Secretary
P.O. Box 98000
Baton Rouge, Louisiana 70898

______9/15/15_________
Date

_________________________
STEPHEN CHUSTZ
Louisiana Department of Natural Resources
Secretary
P.O. Box 94396
Baton Rouge, Louisiana 70804-9396
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Sea Turtle Restoration
Project in the matter of In re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of
Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF MISSISSIPPI:

___9/16/15______________
Date

________________________________
GARY C. RIKARD
Mississippi Department of Environmental Quality
Executive Director
P.O. Box 2261
Jackson, Mississippi 39225-2261
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Sea Turtle Restoration
Project in the matter of In re: Oil Spill by the Oil Rig "Deepwater Horizon" in the Guff of
Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Date

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

RICHARD A. HYDE, P.E.
Texas Commission on Environmental Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Sea Turtle Restoration
Project in the matter of In re: Oil Spill by the Oil Rig "Deepwater Horizon" in the Gulf of
Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Date

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

RICHARD A. HYDE, P.E.
Texas Commission on Environmental Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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THE UNDLRSfGNFD PARTY enters into this Project Stipulation for the Sea Turtle Restoration
Project in the matter of In re: Oil Spill by the Oil RiK "Deepwater Horizon" in the Gu([ of
Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Date

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Date

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

SEP 1 5 2015
Date

RICHARD A. HYDE, P.E.
Texas Commission on Environmental Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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APPENDIX A
EARLY RESTORATION PROJECT

Appendix A: Sea Turtle Restoration
1.0

INTRODUCTION

This document describes the Sea Turtle Restoration Project (the “Early Restoration Project” or
“Project”) to be implemented with funding provided by BPXP, resulting in the NRD Offsets
identified in Appendix C. This document is part of a Project Stipulation executed by BPXP, the
Trustees, and the United States Department of Justice.
2.0

PROJECT DESCRIPTION

This document describes the Sea Turtle Restoration Project (the “Early Restoration Project” or
“Project”) to be implemented with funding provided by BPXP, resulting in the NRD Offsets
identified in Appendix C. This document is part of a Project Stipulation executed by BPXP, the
Trustees, and the United States Department of Justice.
2.1

Kemp’s Ridley Sea Turtle Nest Detection and Enhancement

This project component will provide funding to support ongoing conservation efforts for the
Kemp's ridley sea turtle. The primary goal of this project component is to reduce sea turtle
hatchling mortalities through continued support for nest detection and protection activities in
Texas and Mexico as part of the ongoing Kemp’s ridley recovery efforts.
2.1.1

Texas Activities

Project funds for this portion of the restoration project component will be used to maintain,
improve and/or enhance current nest detection, collection and transport of, and protected
incubation and care of Kemp’s ridley sea turtles eggs and hatchlings in Texas, with the goal of
increased survival of sea turtles. The project component, implemented by the Texas Trustees 2
and DOI, will provide funding to NPS, TPWD, USFWS, and other partner NGOs and
universities to support ongoing nest detection patrols and protection for the next 10 years. The
funding will support personnel expenses, supplies, construction of facilities, equipment, fuel,
vehicle purchases and maintenance as part of the current nest detection program.
The Kemp’s Ridley Sea Turtle Nest Detection and Enhancement project component will include
funding from DOI for the construction of two base camp cabins in the remote southern end of
Padre Island National Seashore (“PAIS”). In order to reduce risks associated with transporting
eggs long distances over rough terrain, a nesting corral will be constructed near each base camp.
2

The Texas Trustees include the Texas Commission on Environmental Quality, Texas General Land Office, and
Texas Parks and Wildlife Department (TPWD).
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The availability of the base camps will improve detection and protection efforts on PAIS
beaches, thereby decreasing response time, increasing corral capacity and shortening the travel
distance from nest to corral, with the goal of thereby increasing egg and hatchling survival.
Once sea turtles emerge from hatching, the hatchlings will be released near the various corrals
where they were held, thereby dispersing the hatchlings along the Gulf beach and providing
releases closer to where the nests were found.
2.1.2

Mexico Activities

Project funds for the Kemp’s Ridley Sea Turtle Nest Detection and Enhancement project
component will be used to maintain, improve and/or enhance long-term nest detection, egg
relocation, and protection of nests in Mexico. Texas Trustees will provide funding to the Gladys
Porter Zoo over a 10-year period to support nesting patrols, corralling, and local education
efforts. These activities are part of the long-term efforts of the Gladys Porter Zoo at the State of
Tamaulipas, Mexico. A bi-national field crew, including staff from the Gladys Porter Zoo and
Mexico, will work under the supervision of trained sea turtle biologists to conduct beach patrols
looking for sea turtles, sea turtle tracks, and their nests.
2.2
Enhancement of the Sea Turtle Stranding and Salvage Network and Development of
a Sea Turtle Emergency Response Program
This project component will include 1) NOAA’s enhancement of the Gulf of Mexico Sea Turtle
Stranding and Salvage Network (“STSSN”) beyond current capacities for 10 years, 2) Texas
Trustees’ enhancement of the STSSN and rehabilitation efforts within Texas beyond current
capacities for 10 years, and 3) NOAA’s establishment of a formal Sea Turtle Emergency
Response Program within the Gulf of Mexico. This project component has the objective of
improving response capabilities to quickly recover dead and injured sea turtles. The three
elements of this project component are described below.
2.2.1

NOAA Enhancement of the Gulf-Wide Sea Turtle Stranding and Salvage Network

NOAA will implement enhancements to the infrastructure of the Gulf of Mexico STSSN across
all five states to enhance the capability for response and data dissemination, including enhanced
coordination, enhanced data handling and reporting, and streamlined data dissemination for use
in conservation management programs. Participants in the Gulf-wide STSSN enhancement will
include NOAA and the state STSSN coordinators for each of the five Gulf states. Project funds
will be used to support new STSSN positions in the Gulf states and in NOAA for the purpose of
enhancing STSSN coordination, response, data dissemination and training Gulf-wide. The goal
of enhancement of the STSSN is a more rapid response to unusual stranding events, allowing
dead or injured sea turtles to be identified and addressed more rapidly and solutions to be
implemented where possible.
2.2.2 Enhancement of the Sea Turtle Stranding and Salvage Network and Rehabilitation
Efforts Within Texas
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DOI and the Texas Trustees will provide additional enhancement of the STSSN and
rehabilitation efforts within Texas by providing funding to STSSN partner organizations and
rehabilitation providers to expand the capacity of the network. This will replace lost funding
and expand the STSSN’s capacity to find and protect injured and cold stunned turtles, with the
goal of more turtles being found, transported to rehabilitation, and released. Funding will go
towards staffing, equipment, vehicles, and supplies. DOI and the Texas Trustees will work with
NOAA and various NGOs and universities to support enhancement of the STSSN and
rehabilitation efforts in Texas.
2.2.3

Development of a Sea Turtle Emergency Response Program

This portion of the project component will provide funding for NOAA to develop and implement
a comprehensive Sea Turtle Emergency Response Program in the Gulf of Mexico to increase the
STSSN’s capacity for response during emergency events, with the objective of increasing the
survival rate of live stranded sea turtles. This portion of the project component will have a
primary focus of creating a formal plan and necessary infrastructure (i.e. supplies and
equipment) and a robust training program to allow for rapid response to cold stun events that
may kill or injure large numbers of sea turtles. The use of project funds will include the
purchase of equipment for use as MASH units and trailers. This portion of the project
component will also include the use of contracts for vessel support during events.
2.3

Gulf of Mexico Shrimp Trawl Bycatch Reduction

The Gulf of Mexico Shrimp Trawl Bycatch Reduction project component will be implemented
by NOAA and will enhance two existing NOAA programs, the Observer Program and the Gear
Monitoring Team (“GMT”) Program.
2.3.1

Southeast Shrimp Trawl Fisheries Observer Program Enhancement

This project component will expand the capacity of NOAA’s Observer Program to effectively
place trained observers on shrimping vessels in the Gulf of Mexico to monitor sea turtle bycatch.
The Observer Program is operated out of the NOAA National Marine Fisheries Service (NMFS),
Southeast Fisheries Science Center, Galveston Lab. The primary goal of the expanded Observer
Program will be to improve capacity to collect data on bycatch of sea turtles in the shrimp trawl
fishery in the Gulf. Additional observer sea days funded by this project component over a 10year period will focus on specific times and areas identified as priorities for monitoring sea turtle
bycatch to allow for better characterization and assessment of bycatch. Information on sea turtle
interactions with fishing activities will be used to help target, refine, and improve conservation
management and potential recovery of sea turtles in the Gulf.

2.3.2

Gulf of Mexico Gear Monitoring Team Enhancement

This project component will expand NOAA’s GMT program within the Gulf of Mexico. The
component will fund increased education and outreach to the shrimp fishing community in order
to improve compliance with existing federal TED regulations. This project component is
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designed to enhance coordination with other State and Federal agencies, fishing industry and
fishery associations (State and National). The primary objective is to provide direct benefits to
individual sea turtles by decreasing the likelihood of capture mortality through greater use of
properly built, installed, and maintained TEDs.
2.4

Texas Enhanced Fisheries Bycatch Enforcement

Funds for the Texas Enhanced Fisheries Bycatch Enforcement project component will be used to
enhance TPWD enforcement activities for fisheries that incidentally catch sea turtles while they
operate primarily in Texas State waters (approximately 367 miles of coast line out to 9 nautical
miles) within the Gulf of Mexico for a 10-year period. These increased enforcement operations
will focus on compliance with TED regulations during the Gulf shrimp fishery season (primarily
February through mid-May) right before the Gulf closes to shrimping in May. Patrols will be
targeted during this timeframe because it is the beginning of the nesting season and an active
time for shrimp fishing. This primary goal of this project component is to reduce sea turtle
mortalities through increased compliance with TED regulations as a result of increased
enforcement actions.
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3.0

PROJECT IMPLEMENTATION

3.1

Performance Criteria, Monitoring, and Maintenance

The project components will include component-specific monitoring as set forth in the Project
Monitoring Plans in Appendix E (“Monitoring Plan”). Any modification of Monitoring Plans
shall not require this Stipulation to be re-executed or re-filed with the Court.

3.2
Estimated Project Cost
The total estimated project cost to implement the Sea Turtle Restoration Project is $45,000,000,
consistent with Section 13.1.8 of the Plan, divided between the project components and
subcomponents as indicated below. The unallocated amount will be applied to one or more
components as agreed by the Implementing Trustees:

Sea Turtle Early Restoration Project Components
Kemp’s Ridley Sea Turtle Nest Detection and Enhancement
Texas Activities
Mexico Activities

Total*
$11.17 M
$6.29 M
$4.88 M

Enhancement of the Sea Turtle Stranding and Salvage Network (STSSN) and
Development of an Emergency Response Program
NOAA’s Enhancement of the Gulf-Wide Sea Turtle Stranding and Salvage
Network and Salvage Network and Development of a Sea Turtle Emergency
Response Program
Enhancement of the Sea Turtle Stranding and Salvage Network and
Rehabilitation Efforts in Texas

$13.59 M

Gulf of Mexico Shrimp Trawl Bycatch Reduction
Gulf of Mexico Gear Monitoring Team Enhancement
Southeast Shrimp Trawl Fisheries Observer Program Enhancement

$11.9 M
$7.75 M
$4.15 M

Texas Enhanced Fisheries Bycatch Enforcement

$1.8 M

$20.13M

$6.54 M

$45 M
Sea Turtle Early Restoration Project TOTAL
*Base Project, Contingency, Trustee Oversight and Monitoring. Figures are necessarily
approximate, as they include portions of estimated general project costs that would be used
for multiple components (e.g., Trustee oversight costs).
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APPENDIX B
EARLY RESTORATION PLAN
The Early Restoration Project is included in the Deepwater Horizon Oil Spill Phase IV Early
Restoration Plan and Environmental Assessments (“Phase IV Plan”), available at
www.doi.gov/deepwaterhorizon, which was adopted by the Trustees after public review and
comment. Public comments received on the Plan are summarized in the Plan, and Trustees’
responses to the comments are included. All public comments received on the Plan are included
in full in the NRDA Administrative Record for the Plan, which can be found at the same web
address.
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APPENDIX C
NRD OFFSETS
NRD Offsets for the Sea Turtle Early Restoration Project
•

For Kemp’s Ridley sea turtles, NRD Offsets are 1309 discounted adult reproductive
equivalents in the Gulf of Mexico. These Offsets are only applicable to Kemp’s Ridley sea
turtle injuries in the Gulf States and in the Gulf of Mexico, as determined by the Trustees’
total assessment of injury for the Oil Spill.

•

For green sea turtles, NRD Offsets are 215 discounted adult reproductive equivalents in
the Gulf of Mexico. These Offsets are only applicable to green sea turtle injuries in the
Gulf States and in the Gulf of Mexico, as determined by the Trustees’ total assessment of
injury for the Oil Spill.

•

For loggerhead sea turtles, NRD Offsets are 40 discounted adult reproductive equivalents
in the Gulf of Mexico. These Offsets are only applicable to loggerhead sea turtle injuries
in the Gulf States and in the Gulf of Mexico, as determined by the Trustees’ total
assessment of injury for the Oil Spill.

Pursuant to Paragraph III.A. of the Project Stipulation, the Affected Trustees whose resources
are addressed by this Early Restoration Project are the Coastal Protection and Restoration
Authority of Louisiana, the Louisiana Oil Spill Coordinator’s Office, the Louisiana Department
of Natural Resources, the Louisiana Department of Wildlife and Fisheries, the Louisiana
Department of Environmental Quality, the Alabama Department of Conservation and Natural
Resources, the Geological Survey of Alabama, the Florida Department of Environmental
Protection, the Florida Fish and Wildlife Conservation Commission, the Mississippi Department
of Environmental Quality, the Texas Parks and Wildlife Department, the Texas General Land
Office, the Texas Commission on Environmental Quality, DOI, EPA, NOAA and USDA.
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APPENDIX D
GLOSSARY OF TERMS
These definitions are not considered to be a comprehensive list for all Early Restoration Projects
under the Framework for Early Restoration Addressing Injuries Resulting from the Deepwater
Horizon Oil Spill executed April 20, 2011. Future projects may require other definitions,
including but not limited to, other definitions for habitats included in this list.

Definitions
•

Discounted Adult Reproductive Equivalents are expressed in present value 2010 adult
reproductive equivalents.
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APPENDIX E

MONITORING PLANS FOR
SEA TURTLE EARLY RESTORATION PROJECT
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Monitoring Plan for Deepwater Horizon NRDA Early Restoration Project:

Monitoring Plan for
Sea Turtle Early Restoration Project: Kemp’s Ridley Sea
Turtle Nest Detection and Enhancement Component
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I.

Introduction

The Trustees developed this monitoring plan (Plan) as part of the Sea Turtle Early Restoration
Project for the Kemp’s Ridley Sea Turtle Nest Detection and Enhancement Project Component.
This Project and its components are included as a Phase IV Deepwater Horizon early restoration
project and are intended to at least partially compensate the public for injury to sea turtles. The
purpose of this plan is to describe monitoring activities that will be conducted to evaluate and
document restoration effectiveness, including performance criteria for determining the success of
restoration or need for interim corrective action (15 CFR §990.55(b)(1)(vii)).
This Plan will be implemented by the Texas Trustees and the Department of the Interior and may
be modified over time based on the management needs for the Project.
This Plan is intended to apply to the performance monitoring activities included herein. The
Trustees and BP Exploration & Production, Inc. (“BPXP”) agree that they will include this Plan
in the final Project Stipulation for the Sea Turtle Early Restoration Project.
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A.

Project Overview

This project will help protect Kemp’s ridley nests from predation and other environmental and
anthropogenic disturbances. This project will provide support for additional staff, training,
equipment, supplies and vehicles over a ten year period in Texas and Mexico. The project will
also provide for the addition of two base camps (cabins) and nesting corrals on the southern end
of the Padre Island National Seashore (PAIS) on North Padre Island, Texas.

B.

Restoration Objectives and Performance Criteria

The overall goal of this restoration project component is to increase Kemp’s ridley nest survival
in Texas and Mexico. The specific restoration objectives relevant for this monitoring plan are to:
(1) Construct two base camps (cabins and corrals) at the southern end of North Padre Island (Fig
1); (2) Enhance Texas nesting and hatchling protection (Fig 1); and (3) Enhance Mexico nesting
and hatchling protection (Fig 2).
Performance criteria will be used to determine restoration success or the need for corrective
action (15 CFR 990.55(b)(1)(vii)) or adaptive management are described below.
Performance Criteria:
•

Successful construction of the PAIS cabins and corrals.

•

Reduce sea turtle hatchling mortalities through continued support for nest detection
and protection activities in Texas as part of the ongoing Kemp’s ridley recovery
efforts.

•

Reduce sea turtle hatchling mortalities through continued support for nest detection
and protection activities in Mexico as part of the ongoing Kemp’s ridley recovery
efforts.

The Implementing Trustees will work with the various partners participating in the project
component and sub-components to identify corrective actions needed to help achieve success.
Corrective actions will be part of an adaptive management process in which the implementing
Trustees and project partners may evaluate information obtained as part of this project and other
projects or datasets to inform future actions or modifications to this plan. This allows for
flexibility to maximize performance for this project under changing conditions.

27

Case 2:10-md-02179-CJB-SS Document 15378-2 Filed 09/24/15 Page 32 of 85

Figure 1
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Figure 2

C.

Roles and Responsibilities
29
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The Texas Trustees through Texas Parks and Wildlife Department and the Department of the
Interior (“DOI”) through the U.S. Fish and Wildlife Service and the National Park Service
(“NPS”) are the implementing Trustees for the Kemp’s Ridley Sea Turtle Nest Detection and
Enhancement Project Component. The implementing Trustees will be responsible for overseeing
the implementation of the project components, establishing agreements with the various State,
Federal, NGO and Academic partners participating in the Texas nest detection and protection
program to implement project activities and provide data, interim reports, quarterly reports and
annual reports as necessary.
The Implementing Trustees agree to implement this Project Monitoring Plan, and BPXP or its
representative will be provided an opportunity observe all aspects of the monitoring data
collection to the greatest extent practicable under applicable laws based on Trustee safety
requirements, permit conditions, Trustee knowledge of the scheduling of monitoring activities,
and site-specific conditions. Implementing Trustees will make reasonable efforts to facilitate the
ability of BPXP to observe data collection by third parties and provide the schedules of any such
activities to BPXP promptly upon their receipt by the Trustees. Implementing Trustees agree to
provide BPXP with the data and information generated under the Monitoring Plan, including raw
data, as described in and in accordance with the terms and conditions set forth below.
II.

Project Monitoring

The proposed monitoring for this restoration project type, outlined below, is organized by project
objective, with one or more monitoring parameters for each objective. For each of the identified
monitoring parameters, information is provided on the monitoring methods, timing and
frequency, and sites. In addition, example performance criteria for each parameter are identified
(if applicable), including example corrective actions that could be taken if the performance
criteria are not met. The parameters listed below may or may not be tied to performance criteria
and/or corrective actions. The implementing Trustees will also evaluate the outcome of each
year’s activities to determine if any changes in monitoring protocols are needed. If changes are
needed, the Trustees will update the Project Monitoring Plan to describe any modifications.
Objective #1: Construct two base camps (cabins and corrals) at the southern end of North Padre
Island
•

Did the project achieve its design criteria?

•

Is the projected structure being maintained?

Parameter #1: Structural integrity of cabins and corrals on PAIS
1.

Method: The Implementing Trustees will work with NPS to review
construction documents and will verify final construction and that the
facilities are functioning safely and as intended.

2.

Timing and Frequency:
a)

During cabin and corral construction: Quarterly
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b)

After completion of construction: annual reports

3.

Sites: Cabins and corrals will be located near the PAIS 30 and 50-mile
marks.

4.

Performance Criterion: Successful construction of cabins and corrals to
engineering and design specifications

5.

Data Product(s):
a)

As-built construction drawings, final construction inspection report, and
photographs will be used to document the construction activities.

b)

Annual inspections and maintenance report will document if structures are
functioning as intended.

Objective #2: Enhance Texas nesting and hatchling protection
•

Is program support for nest detection and protection activities in Texas reducing sea
turtle hatchling mortalities?

Parameter Set #1: Level of effort for nest detection: Number and frequency of nests
detected, Miles of beach patrolled
Method: This project component will utilize nest detection and protection
program data as well as supplemental labor and funding information.
6.

Timing and Frequency: Annual report summarizing the level of effort
data for nest detection, and once, within 60 days of the start of the project,
a report summarizing the previous 5 years of Level of Effort Data to the
extent such data is available.

7.

Sites: Texas nesting beaches

8.

Performance Criterion: Maintain or increase level of effort for nest
detection

9.

Data Product(s):
Number of miles patrolled
Hours spent patrolling
Number of personnel patrolling
Nest Reporting Forms

Parameter Set #2: Level of effort for nest protection: Number of nests protected, Number
of eggs protected and/or relocated
Method: This project component will utilize nest detection and protection
program data as well as supplemental labor and funding information.
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10.

Timing and Frequency: annual data during and after project
implementation
a)

b)

Preliminary (i.e., unvalidated) data
(1)

Daily nesting reports once nesting begins and concluding with the end
of nesting.

(2)

Nest Reporting forms provided annually with annual report

Validated data: annual data summary report for nest protection period.

11.

Sites: Texas nesting beaches

12.

Performance Criterion: Maintain or increase level of effort for nest
protection

13.

Data Product(s):
a)

Validated and unvalidated data:
Date of first and last nesting in a calendar year
Texas clutch number
Location (non-GPS)
Date detected
Time detected
Total number of eggs at nest excavation
Observers to note on field forms when indications of nest predation are observed
Number of broken eggs
Eggs incubated (incubation facility, corral)

Parameter #3: Hatchlings in incubations facilities and corrals
Method: Hatching and emergence success are quantified using equations from the
standard techniques manual titled Research and Management Techniques
for the Conservation of Sea Turtles (Miller, 1999).
14.

Timing and Frequency: annual data during and after project
implementation
a)

b)

Preliminary (unvalidated) Data:
(1)

Clutch Reporting forms provided within 30 days of the conclusion of
nesting season.

(2)

The number of reporting forms completed will be reported to BPXP on
a monthly basis after the first nest detection until the last nest is
recorded.

Validated data:
(1)

Annual data summary report for nest incubation period
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15.

Sites: At incubation facilities and corrals on Texas nesting beaches

16.

Performance Criterion: Avoid hatchling mortalities through nest detection
and protection

17.

Data Product(s): Completed, redacted, unvalidated field forms (included
in Appendix A) will be provided to BPXP within 30 days of the
conclusion of nesting season. Validated field forms will be provided to
BPXP within 90 days of the date that unvalidated field forms are provided
to BPXP, or within 14 days of the completion of validation, whichever is
sooner.

Parameter Set #4: Influential events effecting this objective, including date, location, and
description of environmental conditions relevant to nesting activities
Method: This project component will report on influential events for the nesting
season
18.

Timing and Frequency: annual data during and after project
implementation

19.

Sites: Texas nesting beaches

20.

Data Products:
Summary report documenting extreme weather or other events that could
affect nesting success or the documentation thereof. This could include
hurricanes and tropical storms, the number of estimated nests lost due to
events, lost patrol days The Implementing Trustees will use reasonable
efforts to collect data on influential events affecting this project, including
the following data types, all of which shall be included in the report if
recorded:
Date of first nesting
Date of last nesting
Date of significant storm
Date and nest inundation
Number of nests predated
Number of eggs lost predation

Objective #3: Enhance Mexico nesting and hatchling protection
•

Is program support for nest detection and protection activities in Mexico reducing sea
turtle hatchling mortalities?

Parameter Set #1: Level of effort for nest detection: Number and frequency of nests
detected, miles of beach patrolled
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Method: This project component will utilize nest detection and protection
program data as well as supplemental labor and funding information.
21.

Timing and Frequency: Annual report summarizing of level of effort data
for nest detection period, and once, within 60 days of the start of the
project, a report summarizing the previous 5 years of Level of Effort Data
to the extent such data is available.

22.

Sites: Mexican nesting beaches

23.

Performance Criterion: Maintain or increase level of effort for nest
detection

24.

Data Product(s), to the extent such data is available:
Number of miles patrolled
Hours of patrolling
Number of personnel patrolling
Nest reporting forms

Parameter Set #2: Level of effort for nest protection: Number of nests protected in situ,
and/or relocated
Method: This project component will utilize nest detection and protection
program data as well as supplemental labor and funding information.
25.

Timing and Frequency: annual data during and after project
implementation
a)

b)

Preliminary (unvalidated) Data
(1)

Daily nesting reports would be completed for the entire nesting season

(2)

Nest reporting forms provided annually with annual report

Validated data: annual data summary report for nest protection period

26.

Sites: Mexico nesting beaches

27.

Performance Criterion: Maintain or increase level of effort for nest
protection

28.

Data Product(s):
a)

Validated and unvalidated data, to the extent such data is available to the
Trustees:
Date of first and last nesting
Mexico clutch number
Location (non-GPS)
Date detected
Time detected
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Total number of eggs at nest excavation
Observers to note on field forms when indications of nest predation are observed
Number of broken eggs
Eggs Incubated (corral, in-situ)

Parameter #3: Total hatchlings in corrals
Method: Hatching and emergence success are quantified using equations from the
standard techniques manual titled Research and Management Techniques
for the Conservation of Sea Turtles (Miller, 1999).
29.

Timing and Frequency: annual data during and after project
implementation
a)

Preliminary (unvalidated) data
(1)

b)

Clutch reporting forms provided within 30 days of their receipt by the
Trustees

Validated data:
(1)

Annual data summary report for nest incubation period

30.

Sites: At corrals on Mexican nesting beaches

31.

Performance Criterion: Avoid hatchling mortalities related through nest
detection and protection

32.

Data Product(s): Completed, unvalidated field forms (included in
Appendix A) will be provided to BPXP within 30 days of their receipt by
the Trustees. Validated field forms will be provided to BPXP within 90
days of the date that unvalidated field forms are provided to BPXP.
a)

Parameter Set #4: Influential events effecting this objective, including date, location, and
description of environmental conditions relevant to nesting activities
Method: report on influential events for the nesting season
33.

Timing and Frequency: annual data during and after project
implementation

34.

Sites: Mexican nesting beaches

35.

Data Products: Summary report documenting extreme weather or other
events that could affect nesting success or the documentation thereof. This
could include hurricanes and tropical storms, the number of estimated
nests lost due to events, number of nests predated, and number of eggs lost
due to predation. Implementing Trustees will use reasonable efforts to
collect data on influential events affecting this project, including the
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following data types, all of which shall be included in the report if
recorded:
Date of first nesting
Date of last nesting
Date of significant storm
Date and nest inundation
Number of nests predated
Number of eggs lost predation

III.

Monitoring Schedule

The schedule for the project monitoring is shown in Table 1, separated by monitoring activity.
Pre-Project Monitoring refers to obtaining existing historical information. Project Start-Up
Monitoring is the planning and initial activities that will occur prior to the implementation of the
field efforts. Performance monitoring will begin once agreements are in place between the
implementing Trustees and the project partners.
Table 1. Monitoring Schedule.
Project Start-up
Performance Monitoring
Monitoring
Year 1-10
Construct two base camps (cabins and corrals) at the southern end of North Padre Island
Construction certification
X
Maintenance reportsX
annually
Monitoring Activity

Pre-Project Monitoring

Enhance Texas nesting and hatchling protection
Level of effort for nest
detection
Level of effort for nest
protection
Hatchlings in incubations
facilities and corrals
Influential events

X
X
X
X
Enhance Mexico nesting and hatchling protection

Level of effort for nest
detection
Level of effort for nest
protection
Hatchlings in corrals
Influential events

IV.

X
X
X
X

Reporting and Data Requirements

This section describes the process the implementing Trustees and project partners will follow to
document, validate and report field data collected for the purposes of performance monitoring.
The reporting and data requirements described herein are intended to:
•

Maximize the quality, utility, and integrity of monitoring data;

•

Organize, track, locate, and access monitoring data over the long‐term; and
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•

A.

Share finalized monitoring data with the public in a consistent and comprehensible
format

Data Reporting

The Implementing Trustees shall provide annual status reports describing the status of and any
changes to the Early Restoration Project Component and/or project Component expenditures
during each calendar year. The Implementing Trustees shall provide annual status reports until
the applicable performance criteria, monitoring, and maintenance period has expired or by the
agreed upon stipulations for the sea turtle early restoration project, whichever comes first.
Annual reporting will cover from January 1st to December 31st of each restoration year. The first
annual report will cover the calendar year following the year in which this stipulation is filed.
Annual status reports will be due within sixty (60) days after the conclusion of that annual
reporting year. Some data may not be available within this time-period, and will be provided
within 6 months after the conclusion of the annual reporting year. Reported data and all data that
is available to the public will be aggregated in accordance with existing requirements and laws,
including the protection of personal identifiable information.
Data for this component will be analyzed, in part, by evaluating trends related to Kemp’s ridley
nesting activities that occur during the current monitoring period of this component in
comparison to previous reporting periods from this project. Data collected during component
implementation will not be compared to historical data due to inconsistencies in historical data
collection and methodologies.
The implementing Trustees will develop a final project summary at the conclusion of the 10-year
project period which will detail the overall accomplishments of the project.

B.

Data Documentation

The majority of data collected for this project component will be reports of sea turtle nesting and
hatchling releases conducted by the Texas and Mexico sea turtle nest detection and protection
programs, which will be made available to BPXP at the times listed in this monitoring plan. To
the extent possible, all environmental and biological data generated during monitoring activities
will be documented using existing standardized report forms and established field protocols.
Where and when applicable, all tangible forms of data may be reviewed by the Implementing
Trustees for completeness and accuracy before being finalized. Original hardcopy report forms
and other relevant data including photographs will be maintained by the programs in a secure
location in accordance with agency and litigation hold requirements. While the Trustees will be
relying on data from existing programs, only aggregated summary data will be incorporated in
annual reports.

C.

Data Transcription, Verification, Validation and Analysis

Data collected by currently existing programs are subject to the existing verification procedures
of the programs from which the data originate.
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Data generated by this project component will be reviewed by the appropriate implementing
Trustee (DOI and Texas) for completeness and accuracy before being finalized. Originals or
copies (to be decided by the implementing Trustee) of the data collected, which may include but
is not limited to datasheets, notebooks, and photographs (which may be in the form of photo
micro SD cards) will be retained by the federal or state programs that collected the data and
stored in a secure location in accordance with agency and applicable litigation‐ hold
requirements. Any data that is transferred to the implementing Trustees by non-state and nonfederal project participants will be retained by the implementing Trustee and stored in a secure
location in accordance with agency and applicable litigation‐ hold requirements. Prior to data
collection efforts, the implementing Trustees will decide where the original documents and
copies of those documents will be stored.
When the data transcription and verification/validation processes are complete, electronic
datasets can be used for data analysis. Analyses will be conducted by the implementing Trustees
to derive Project monitoring performance criteria metrics.
4.4

Data Sharing
4.4.1

The Trustees agree to provide BPXP with all data and information in the Trustees’
possession or control generated by the Project Monitoring activities described above.

4.4.2
The phrase “all data and information” used in paragraph 4.4.1 above includes: all
field data, e.g., measurements, observational data, and field notes; laboratory toxicity testing;
any other laboratory data; spatial data; photographs; videos; images; and any other data and
information generated by an activity, including field-generated metadata.
4.4.3
The Implementing Trustees will provide all raw data (with redactions, if required
by applicable law) from the Texas activities in this Plan to BPXP within 30 days of the
conclusion of nesting season. For the Mexico activities in this Plan, the Trustees will provide
all raw data to BPXP within 30 days of its receipt by the Trustees. Raw data will be subject
the following limitations on public use and disclosure:
4.4.3.1 BPXP will keep the raw data provided pursuant to this plan confidential,
and will require that any BPXP consultants, experts or employees who review the
data agree to keep the materials confidential.
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4.4.3.2 BPXP will not publish any studies based on the raw data provided pursuant
to this plan, unless the data has been made publicly available.
4.4.3.3
Notwithstanding the terms of paragraphs 4.4.3.1 and 4.4.3.2 above,
BPXP may use the raw data provided pursuant to this plan:
(a)

In any legal or administrative proceedings relating to the Incident,
including but not limited to, the NRDA of the Incident or MDL No.
2179 in the United States District Court for the Eastern District of
Louisiana; and

(b)

In a public discussion or disclosure of the raw data that is made in
response to Trustee or third party public statements about these
activities, or results of the activities that produced the raw data,
provided, however, that BPXP will notify the Implementing Trustees
at least seven (7) days prior to using the data the extent such data has
not been previously made public.

(c)

Any use, discussion or disclosure of the unvalidated field forms shall
be accompanied by a statement that the data is “preliminary.”

4.4.4
To the extent that the Implementing Trustees validate some or all of the
information contained in the field forms, the Implementing Trustees shall provide
BPXP with validated field forms for the Texas activities in this Plan within 90 days
of their production to BPXP of the unvalidated Texas field forms, or 14 days after
completion of the validation, whichever is sooner. The Trustees shall provide BPXP
with validated field forms for the Mexico activities in this Plan within 90 days of
their production to BPXP of the unvalidated Mexico field forms.
4.4.5 Nothing in this plan shall be construed as a waiver of any party’s right to
object to the admissibility or relevance of data produced under this plan and each
party reserves the right to undertake its own analysis and interpretation of the data.
V.
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Kemp’s Ridley Nesting Field Forms
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I.

Introduction

This document presents the monitoring plan for the Enhancement of the Sea Turtle Stranding and
Salvage Network and Development of a Sea Turtle Emergency Response Program Project
Component (Plan), which is a component of the Sea Turtle Early Restoration Project. This
project component is included as a Phase IV Deepwater Horizon early restoration project that is
intended to contribute to making the environment and public whole for injuries to sea turtles.
This Plan describes the monitoring activities that will be conducted to evaluate and document the
effectiveness at meeting restoration objectives, including the performance criteria that will apply
to determining the success of restoration or need for interim corrective action (15 CFR
§990.55(b)(1)(vii)).
This Plan is specific to the Enhancement of the Sea Turtle Stranding and Salvage Network and
Development of a Sea Turtle Emergency Response Program component and should not be
generalized beyond this. Other monitoring plans and designs may be appropriate in other
contexts. The compilation of data under this Plan will not occur until funding under a filed
restoration funding agreement for the Sea Turtle Early Restoration Project (Stipulation) has been
received. This Plan will be implemented by the Texas Trustees1 3, the Department of Interior
(DOI), and National Oceanic and Atmospheric Administration (NOAA) and may be modified
over time based on the management needs for the project.
This Plan is intended to apply to the performance monitoring activities included herein. BP
Exploration & Production, Inc. (“BPXP”) and the Trustees agree that they will include this Plan
in the final Project Stipulation for the Sea Turtle Early Restoration Project.

A.

Project Overview

Enhancement of the Sea Turtle Stranding and Salvage Network and Development of a Sea Turtle
Emergency Response Program component (Component) will maintain and enhance the Sea
Turtle Stranding and Salvage Network (STSSN) beyond current capacities for 10 years and
develop a formal Sea Turtle Emergency Response Program within the Gulf of Mexico (Figure
1). The goal of this Component is to improve response capabilities to quickly recover dead and
injured sea turtles and improve data quality and accessibility.
Enhancement of the Sea Turtle Stranding and Salvage Network Sub-Component

This sub-component includes two separate sets of activities: (1) Enhancement of the Gulf-Wide
Sea Turtle Stranding and Salvage Network and (2) Enhancement of the Sea Turtle Stranding and
Salvage Network and Rehabilitation Efforts in Texas, as described below.
Enhancement of the Gulf-Wide Sea Turtle Stranding and Salvage Network
This sub-component would enhance the infrastructure of the Gulf of Mexico STSSN across the
five Gulf states to improve the capacity for response, coordination, data handling and reporting,
and data dissemination related to strandings for use in sea turtle conservation management
3

The Texas Trustees include the Texas Commission on Environmental Quality, Texas General Land Office,
and Texas Parks and Wildlife Department (TPWD).
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programs. The goal of this sub-component is to provide for more rapid response to stranding
events, so that mortality sources may be identified and addressed more rapidly and solutions
implemented where possible. This sub-component will be implemented by NOAA, with partners
including the STSSN state coordinators for each of the five Gulf states.
Enhancement of the Sea Turtle Stranding and Salvage Network and Rehabilitation Efforts
in Texas
This sub-component would enhance the STSSN within Texas by expanding the capacity of the
network in Texas through funding to the STSSN partner organizations and rehabilitation
providers. The goal of this sub-component is to replace lost funding and expand the STSSN’s
capacity to respond to strandings on Texas beaches, in order for more turtles to be found,
rehabilitated, and released. This sub-component will be implemented by DOI and the Texas
Trustees, with partners including the participating organizations in the TX STSSN.
Development of a Sea Turtle Emergency Response Program Sub-Component

This sub-component is to develop and implement a comprehensive Sea Turtle Emergency
Response Program in the Gulf of Mexico. The primary implementation actions are to create a
formal response plan and to provide the necessary infrastructure (i.e. supplies and equipment).
The goal of this sub-component is to increase the STSSN’s capacity to respond to cold stun and
other emergency events that may kill or injure large numbers of sea turtles to increase the
survival of live stranded sea turtles. The program design will be focused on increasing response
capacity and increasing the extent of search areas during emergency events. This sub-component
will be implemented by NOAA.
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Figure 1: The project area for the Enhancement of the Gulf of Mexico Sea Turtle Stranding and
Salvage Network and Development of a Sea Turtle Emergency Response Program.

B.

Restoration Objectives and Performance Criteria

The specific restoration objectives for this Component that are relevant to this monitoring plan
and the performance criteria to be used to determine restoration success or the need for
corrective action (15 CFR 990.55(b)(1)(vii)) or adaptive management are described below.
Enhancement of the Sea Turtle Stranding and Salvage Network – Gulf-wide STSSN Activities
Subcomponent (Implemented by NOAA)

Objective 1: Enhance the STSSN to improve response capacity, monitoring, and data
collection/accessibility/timeliness
Performance Criteria:
•

At end of Year 1, STSSN positions will be hired or funded, and are operational to
support the Gulf-wide STSSN (one in each state STSSN program and 3 within
NOAA)
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•

At end of Year 1, start-up equipment has been purchased for STSSN staff

•

Each year necropsies will be completed on dead stranded sea turtles following
improved necropsy protocols allowing for more consistency in analysis, when and
where applicable

•

Each year the need for training programs will be evaluated and where needed
training will be offered to the STSSN

Enhancement of the Sea Turtle Stranding and Salvage Network – Texas STSSN Activities Sub-component
(Implemented by DOI and Texas Trustees)

Objective 2: Decrease sea turtle mortality by expanding the ability to find and rehabilitate injured
sea turtles in Texas
Performance Criteria:
•

Each year maintain or increase level of survey effort for the number of team
survey hours, personnel hours spent patrolling Texas beaches by type (shore or inwater), and the number and frequency of patrols by defined areas

•

Each year maintain or increase level of effort recovering and treating injured and
stranded sea turtles

Development of a Sea Turtle Emergency Response Program (Implemented by NOAA)

Objective 3: Implement a program to enhance response to emergency events and reduce
mortality of sea turtles affected by these events:
Performance Criteria:

C.

•

At end of Year 1, new Mobile Aquatic Sea Turtle Holding (MASH) units have
been built-out and staged and are ready for use in the Gulf of Mexico

•

Increase response capacity during cold stun and other emergency events. Reduce
sea turtle mortality due to emergency events, document number of strandings and
the sea turtle disposition post-event.

Roles and Responsibilities

NOAA is the Implementing Trustee for Enhancement of the Gulf-wide STSSN and the
Development of a Sea Turtle Emergency Response Program. DOI and the Texas Trustees are the
Implementing Trustees for the Texas-only portion of the Enhancement of the STSSN.
Field activities for this Component will be implemented by the STSSN. The National Marine
Fisheries Service (NMFS), part of NOAA, is the primary coordinator for the STSSN and is
responsible for ensuring that data are collected in a manner sufficient for conservation
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management, monitoring, and research purposes and to facilitate its use to meet recovery
objectives.
The STSSN includes federal, state and private partners, and is coordinated by NMFS. Each state
has a STSSN State coordinator responsible for coordinating the stranding network within their
state. The agencies that host the state coordinator by state are; National Park Service for the
Texas STSSN, Louisiana Department of Wildlife and Fisheries for the Louisiana STSSN, NMFS
for the Mississippi STSSN, United States Fish and Wildlife Service for the Alabama STSSN, and
Florida Fish and Wildlife Conservation Commission for the Florida STSSN.
The STSSN documents each stranding on a standardized stranding report form, where specific
data are recorded for each stranding event (Appendix A). Each stranding is photo documented,
unless circumstances preclude acquiring photographs. All photos and stranding forms are
submitted to NMFS for data validation and archival. Current STSSN procedures for data transfer
and validation will be used for this Component, and data collected will be further used by the
Implementing Trustees to monitor the project.
NOAA and the Texas Trustees will evaluate data collected for the Sub-component for which
they are the Implementing Trustee, and will develop status reports that are available to the
public.
The Implementing Trustees (DOI, NOAA, and Texas Trustees) will work with the partners
participating in implementation of Component activities and where appropriate to identify
corrective actions needed to help achieve success. Corrective actions will be part of an adaptive
management process in which the Implementing Trustees and Component partners will evaluate
information obtained as part of this project and other projects or datasets to inform planning of
future actions. This allows for flexibility to optimize performance of the STSSN efforts under
changing conditions to achieve success.
The Implementing Trustees agree to implement this Project Monitoring Plan, and BPXP or its
representative will be provided an opportunity to observe all aspects of the project monitoring
and monitoring data collection activities to the greatest extent practicable under applicable laws
based on Trustee safety requirements, permit conditions, the Trustee’s knowledge of the
scheduling of monitoring activities, and site-specific conditions. Trustees will make reasonable
efforts to facilitate the ability of BPXP to observe data collection by third parties and provide the
schedules of any such activities to BPXP promptly upon their receipt by the Trustees. Trustees
shall provide BPXP with the data and information generated under the Monitoring Plan,
including raw data, as described in and in accordance with the terms and conditions set forth
below.
II.

Project Monitoring

The monitoring for this Component, outlined below, is organized by objective, with monitoring
parameters specified for each objective. For the monitoring parameters listed below, information
is provided on the monitoring methods, timing and frequency, and sites. Performance criteria are
described for parameters that directly evaluate project objectives. Performance criteria are not
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identified for additional monitoring parameters where data will only be used to inform adaptive
management to help ensure the success of the project.
Implementing Trustee(s) will also evaluate the outcome of annual activities to determine if any
changes in monitoring protocols are needed. If changes are needed, the Implementing Trustee(s)
will update this Plan to identify and describe modifications. Any changes to procedures must be
compliant with all active agreements.
Performance monitoring will be used to evaluate the effectiveness of the project in meeting the
established restoration objectives and assist in determining the need for corrective actions.
Additional monitoring may be completed to support project management by identifying potential
factors influencing project success. To evaluate the success of this Component, data collected
over the 10-year duration will be evaluated in comparison to the project objectives.
In some cases, this Component involves the initiation of new activities, and in other cases, this
Component is replacing or enhancing existing funding and Programs. Therefore, data collected
as part of this Component will not be evaluated against baseline conditions in all cases.

A.

Enhancement of the Sea Turtle Stranding and Salvage Network –
Gulf-wide STSSN Activities (Implemented by NOAA)
Objective #1: Improve sea turtle stranding and response networks to enhance response
capabilities and data collection/accessibility/timeliness
•

Has the STSSN been improved?

•

Have the response capabilities, monitoring, and data collection, accessibility, and
timeliness of the STSSNs been enhanced?

Parameter #1: Number of STSSN staff hired and operational
1.

Method: Track hiring and funding of staff to fill stranding program positions (1
position in each of the 5 Gulf Coast states; 3 positions at the NOAA STSSN
coordination level)

2.

Timing and Frequency: One-time assessment at the end of project Year 1

3.

Sites: Gulf-wide

4.

Performance Criteria: At end of Year 1, staff will be hired or funded and are
operational to support the Gulf-wide STSSN (one in each state STSSN program
and 3 within the NOAA STSSN)

5.

Data Product(s): Report of STSSN network structure documentation, including
staff hired, number of days worked with project funds, and general work schedule
(i.e. part-time, full-time, seasonal).

Parameter #2: Inventory of start-up equipment purchased
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Method: Track expenditures of large-scale start-up equipment for stranding staff (i.e.
vehicles, computers).
6.

Timing and Frequency: One-time assessment at the end of project Year 1

7.

Sites: Gulf-wide

8.

Performance Criteria: At end of Year 1, start-up equipment has been purchased
for STSSN staff

9.

Data Product(s): Inventory of start-up equipment expenditures, and
maintenance schedule, summary of annual maintenance, repair and
replacement expenditures will be included in the annual report.

Parameter #3: Number of necropsies completed (including field necropsies) for dead-stranded
sea turtles
Method: Data will be sourced from the Gulf-wide STSSN. Data will be aggregated in
accordance with existing STSSN data management procedures.
10.

Timing and Frequency: Quarterly provide data listed below in (e) for the life of
the project.

11.

Sites: Gulf-wide

12.

Performance Criteria: Each year necropsies will be completed (including field
necropsies) on dead stranded sea turtles following improved necropsy protocols
allowing for more consistency in analysis, when and where applicable

Data Product(s): Compilation of Gulf-wide STSSN necropsy data. Copies of necropsy
forms and data redacted as necessary will be provided. Validated necropsy reports will be
provided quarterly with a one quarter lag to allow for validation of the reports, (i.e., by the end of
the second quarter, June 30, the Trustees will provide the validated necropsy reports completed
from January 1 through March 31 of the same year, etc.).
Parameter #4: Training programs provided
Method: Data will be sourced from the Gulf-wide STSSN and NOAA
13.

Timing and Frequency: Annually provide data listed below in (e) for the life of
the project.

14.

Sites: Gulf-wide

15.

Performance Criteria: Each year, the need for training programs will be evaluated,
and where needed, training will be offered to the STSSN.

16.

Data Product(s): Report of training provided to the STSSN by NOAA and/or the
State coordinators, including the total number of training programs conducted,
location, hours, and type of training.
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B.

Enhancement of the Sea Turtle Stranding and Salvage Network – Texas
STSSN Activities (Implemented by DOI and Texas Trustees)
Objective #2: Decrease sea turtle mortality by expanding the ability to find and rehabilitate
injured sea turtles in Texas.
•

Were response efforts able to decrease sea turtle mortalities?

Parameter #1: Documentation of restoration funding agreement between Implementing
Trustees and project partners.
a) Method: Signed agreement. This agreement will include information on the techniques,
timing and frequency, reporting requirements, and the type of data that will be collected
and submitted.
b) Timing and Frequency: Prior to distribution of funds from project implementers to
project partners.
c) Sites: Texas
d) Performance Criteria: Compliance with terms of active agreement between the
Implementing Trustees and the project partners.
e) Data Product(s): Signed Agreements with project partners and any documentation of
non-compliance with the signed agreements.
Parameter #2: Level of Survey Effort will include number of team survey hours, personnel
hours spent patrolling by type of patrol, and the number and frequency of patrols by
defined areas.
1.

Method: Use STSSN program data as well as labor and funding information.
Where applicable, data will be collected according to standard methodologies
(NPS 2013).

2.

Timing and Frequency: Annually, validated data for each calendar year would be
compiled into a report, and released within 3 months of the end of each calendar year,
for the duration of the monitoring period (10 years).

3.

Sites: Texas

4.

Performance Criteria: Maintain or increase the level of survey effort for the
number of team survey hours, personnel hours spent patrolling, and the number
and frequency of patrols by defined areas.

5.

Data Product(s): Number of team survey hours broken out by geographic survey
area, number of personnel hours spent patrolling by survey area, and the number
and frequency of patrols by survey area

Parameter #3: Sea Turtle Response will include numbers of injured/stranded sea turtles and
numbers of sea turtles admitted for treatment
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Method: Use STSSN program data as well as supplemental labor and funding
information. Where applicable, data will be collected according to standard
methodologies (NPS 2013; Miller 1999).
6.

Timing and Frequency: Annually, validated data for each calendar year would be
compiled into a report, for the duration of the monitoring period (10 years).

7.

Sites: Texas

8.

Performance Criteria: Maintain or increase the level of effort recovering and
treating injured and stranded sea turtles.

9.

Data Product(s): numbers of injured/stranded /re-stranded sea turtles (if known)
and numbers of sea turtles admitted for treatment, summary of injury types,
rehabilitation turn-around time, total rehabilitation costs by facility, copies of
rehabilitation and release files on individual turtles, Summary of rehabbed turtles
that are tagged prior to release. Copy of NPS 2013 methodologies and any
changes that occur during the life of the project.

Parameter #4 Influential events effecting this objective, including date, location, and
description of environmental conditions relevant to stranding events
Method: Use STSSN program data as well as supplemental weather information to
document influential events relevant to strandings. Where applicable, data will be
collected according to standard methodologies (NPS 2013).

C.

10.

Timing and Frequency: Annually, validated data for each calendar year would be
compiled into a report for the duration of the monitoring period (10 years).

11.

Sites: Texas

12.

Performance Criteria: Documentation of influential events is included in the
annual reports

13.

Data Product(s): Summary report documenting extreme weather or environmental
events resulting in strandings and any relevant supporting data (temperature,
HABs, etc.) that is collected as part of this project.

Development of a Sea Turtle Emergency Response Program (Implemented
by NOAA)
Objective #3: Implement a program to enhance response to emergency events and reduce
mortality of sea turtles affected by these events
Has a formal Emergency Response Program been established?
Has capacity been increased to respond to emergency events?

Parameter #1: MASH Unit build-out and staging
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1.

Method: Track purchase of the MASH units as well as build-out and staging of
new MASH units

2.

Timing and Frequency:
a)

Pre-project Monitoring: Review of historical emergency response data
to determine most strategic locations for MASH unit placement.

b)

One-time assessment at the end of project Year 1.

c)

Annually, maintenance, use and location of MASH units

3.

Sites: Gulf-wide

4.

Performance Criteria:

5.

a)

At end of Year 1, new MASH units have been built-out and staged and
are ready for use in the Gulf of Mexico.

b)

Annually, maintenance, use and location of MASH units sustained.

Data Product(s): Inventory of equipment purchased, maintenance records,
location where they are staged. Summaries of historical emergency response data
(in form used by Implementing Trustees).

Parameter #2: Response capacity during cold stun or other emergency events
Method: The following will be tracked: number and location of cold stun and other
emergency unusual stranding events, number of vessels contracted, MASH unit
readiness and location where staged, response time, search area.
6.

Timing and Frequency: Bi-annually for the life of the project.

7.

Sites: Gulf-wide

8.

Performance Criteria: Increase response capacity during cold stun and other
emergency events.

9.

Data Product(s): Summary of Gulf-wide STSSN Emergency Response Program,
number of times MASH units deployed and locations where they were used.
Summaries will be provided bi-annually, on July 31 for the 6 month period ending
June 30 of the same year, and on January 31 for the 6 month period ending
December 31 of the previous year. Emergency response data will be summarized
as follows:
•

Date, location and duration of emergency event

•

Number of MASH units deployed, where located, photographs (if
taken)
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•

Number of vessels contracted/used for surveys

Parameter #3: Sea turtle condition following response
Method: Number and condition of animals triaged and released during cold stun or other
emergency unusual stranding events will be counted. Data will be sourced from
the Gulf STSSN. Data will be aggregated in accordance with existing STSSN data
management procedures.
10.

Timing and Frequency: Compilation and analysis of Gulf-wide STSSN data will
occur annually for the life of the project.

11.

Sites: Gulf-wide

•

12.

III.

Performance Criterion: Reduce sea turtle mortality due to emergency events.
Data Product(s): Copies of stranding forms, including final disposition
information to the extent available, will be provided. Validated stranding forms
will be provided quarterly with a one quarter lag to allow for validation of the
forms, (i.e., by the end of the second quarter, June 30, the Trustees will provide
the validated stranding forms completed between January 1 and March 31 of the
same year, etc.).

Monitoring Schedule

The schedule for the project monitoring is shown in Table 1, separated by monitoring activity.
Pre-Project Monitoring refers to obtaining existing historical information. Project Start-Up
Monitoring is the planning and initial activities that will occur prior to the implementation of
field efforts. Performance Monitoring for each sub-component will begin at the point agreements
are in place between the Implementing Trustees and the project partners.
Table 1. Monitoring schedule.
Monitoring Activities

Project Start-up
Monitoring

Pre-Project Monitoring 4

Performance Monitoring
Years 1 - 10

NOAA’s Enhancement of the Gulf Wide Sea Turtle Stranding and Salvage Network
Number of STSSN staff
X
hired and operational
Inventory of start-up
X
X
equipment purchased
Number of necropsies
X
completed
Number of training
X
programs provided
Enhancement of the Sea Turtle Stranding and Salvage Network and Rehabilitation Efforts
4

Pre-project monitoring may not be identified in all cases. In some cases, the project may be initiating a new
program or activity for which no historical information is available. In other cases, insufficient historical data may
exist or existing historical data may not be appropriate to compare to project performance monitoring data.
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in Texas
Restoration funding
agreement
Level of survey effort
Sea turtle response
Influential events
Documentation of
expenditures

X
X
X
X
X
Development of a Sea Turtle Emergency Response Program

Number of MASH units
builtout, staged and ready for
use
Response capacity during
cold stun or other
emergency events
Sea turtle condition
following response

IV.

X
X

X
X

X

Reporting and Data Requirements

This section describes the process the Implementing Trustees and project partners will follow to
document, validate and report field data collected for the purposes of performance monitoring.
The reporting and data requirements described herein are intended to:

A.

•

Maximize the quality, utility, and integrity of monitoring data;

•

Organize, track, locate, and access monitoring data over the long‐term; and

•

Share finalized monitoring data with the public in a consistent and comprehensible
format.

Reporting

The Implementing Trustees shall provide annual status report describing the status of and any
changes to this Early Restoration Project Component and/or project Component expenditures
during each calendar year. The Implementing Trustees shall provide annual status reports to the
public for all performance objectives until the applicable performance criteria, monitoring, and
maintenance period has expired or by the agreed upon stipulations for the sea turtle early
restoration project, whichever comes first.
Annual reporting will cover from January 1st to December 31st of each restoration year. The first
annual report will cover the calendar year following the year in which the project stipulation is
filed. Annual status reports will be due within sixty (60) days after the conclusion of that annual
reporting year. Data that is not available within this time-period will be provided within 6
months after the conclusion of the subject annual reporting year. Reported data and all data that
is available to the public will be aggregated in accordance applicable laws and regulations. While
the Trustees will be relying on data from the existing programs, only aggregated summary data
will be incorporated in annual reports.
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Data for this Component will be analyzed, in part, by evaluating trends related to sea turtle
strandings and rehabilitation that occur during the current monitoring period for this Component
in comparison to previous reporting periods for this project. Data will not be compared to
historical data in all cases because some data collected as part of this Component is not directly
comparable to the existing historical data.
The Implementing Trustees will develop a final project summary at the conclusion of the 10-year
project period which will detail the overall accomplishments of the project.

B.

Data Documentation

The majority of data collected for this Component will be reports of sea turtle strandings and
surveys conducted by the STSSN, which will be made available to BPXP at the times and in the
form set forth in this plan. The Implementing Trustees will be relying on data from the existing
programs and only aggregated summary data will be incorporated in annual reports. To the
extent possible, all environmental and biological data collected during monitoring activities will
be documented using existing standardized report forms and established field protocols, which
will be made available to BPXP at the times and in the form set forth in this plan.
Where and when applicable, all tangible forms of data generated by the Implementing Trustees
or project partners, will be reviewed by the Implementing Trustees for completeness and
accuracy before being finalized. Original hardcopy report forms and other relevant data
including photographs will be retained and maintained by the STSSN in a secure location in
accordance with agency, program and Deepwater Horizon litigation‐hold requirements.

C.

Data Transcription, Verification, and Analysis

Data collected by existing programs is subject to the existing verification procedures of the
programs from which the data originate. Data generated by this Component will be reviewed by
the appropriate Implementing Trustee (NOAA, DOI and/or Texas Trustees) for completeness
and accuracy before being finalized. Originals or copies (to be decided by the Implementing
Trustee) of the data collected, which may include but is not limited to datasheets, notebooks, and
photographs (which may be in the form of photo micro SD cards) will be retained by the federal
or state programs (including project partners) that collected the data and will be stored in a
secure location in accordance with agency and applicable litigation hold requirements. Any data
that is transferred to the Implementing Trustee(s) by non-state and non-federal project
participants will be retained by the Implementing Trustee(s) and stored in a secure location in
accordance with agency and applicable litigation hold requirements. Prior to data collection
efforts, the Implementing Trustees will decide where the original documents and copies of those
documents will be stored.
When the data transcription and verification/validation processes are complete, electronic
datasets can be used for data analysis. Analyses will be conducted by the Implementing Trustees
to derive Project monitoring performance criteria metrics.
The provision of data under this plan is not intended to affect the rights of any party to object to
the relevance or admissibility of that data in any judicial or administrative proceeding.
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EXAMPLE STSSN REPORTING FORM
Existing reporting form may be modified or supplemented
as necessary
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Please use an envelope and mail original form to:
APPROPRIATE STATE STSSN COORDINATOR
A list of these state coordinators can be found at
http://www.sefsc.noaa.gov/seaturtlesSTSSN.jsp
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Confidential Settlement Communication Subject to FRE 408 and PTO 13

I.

Introduction

This document presents the monitoring plan for the Gulf of Mexico Shrimp Trawl Bycatch
Reduction project component of the Sea Turtle Early Restoration Project. This project
component is included as a Phase IV Deepwater Horizon early restoration project that is
intended to contribute to making the environment and public whole for injuries to sea turtles.
This Plan describes the monitoring activities that will be conducted to evaluate and document the
effectiveness at meeting restoration objectives, including the performance criteria that will apply
to determining the success of restoration or need for interim corrective action (15 CFR
§990.55(b)(1)(vii)).
This Plan is specific to the Gulf of Mexico Shrimp Trawl Bycatch Reduction project component
and should not be generalized beyond this. Other monitoring plans and designs may be
appropriate in other contexts. The compilation of data under this Plan will not occur until
funding under a filed restoration funding agreement for the Sea Turtle Early Restoration Project
(Stipulation) has been received. This Plan will be implemented by NOAA and may be modified
over time based on the management needs for the project.
This Plan is intended to apply to the performance monitoring activities included herein. BP
Exploration & Production, Inc. (“BPXP”) and the Trustees agree that they will include this
monitoring plan in the final Project Stipulation for the Sea Turtle Early Restoration Project.

A.

Project Overview

Enhancement of the Gulf of Mexico Shrimp Trawl Bycatch Reduction project component (Component)
would enhance two existing NOAA programs, 1) the Gulf of Mexico Gear Monitoring Team,
and 2) the Southeast Shrimp Trawl Fisheries Observer Program. This project Component would
be implemented for a 10-year period. The goal of this Component is to increase compliance with
TED regulations through training, education and outreach programs, and capacity building. Increased
compliance with TED regulations contributes to reducing sea turtle mortalities in the Gulf of
Mexico.
Enhancement of the Gulf of Mexico Gear Monitoring Team (GMT)
The enhanced GMT would provide a greater capacity for education and outreach to the shrimp
fishing community to improve compliance with federal TED regulations. The enhanced GMT
would provide direct benefits to individual sea turtles by decreasing the likelihood of capture
mortality through greater use of properly built, installed, and maintained TEDs.
Enhancement of the Southeast Shrimp Trawl Fisheries Observer Program (Observer
Program)
The enhanced Observer Program would improve capacity to collect data on bycatch of sea turtles
in the shrimp trawl fishery in the Gulf of Mexico. The funding for this project Component would
add 300 observer days annually for a 10-year period. This additional coverage would focus on
specific times and areas identified as priorities for monitoring sea turtle bycatch. Information on sea
turtle interactions with fishing activities would help target activities of the GMT, thereby
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contributing to increased compliance and decreased bycatch mortality of sea turtles in the Gulf of
Mexico.
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Figure 1: The project area for the Gulf of Mexico Shrimp Trawl Bycatch Reduction project component

B.

Restoration Objectives and Performance Criteria

The specific restoration objectives relevant for this monitoring plan and the performance criteria
used to determine restoration success or the need for corrective action (15 CFR 990.55(b)(1)(vii)) or
adaptive management are described below.
Gulf of Mexico Gear Monitoring Team (GMT) Enhancement
Objective 1: Increase training, outreach, and education to add capacity in the shrimp fishery to
properly build, install, use, and maintain required TEDs
Performance Criteria:
•
•

At the end of project Year 1, two new teams (four GMT program staff positions) will be
hired and operational
At the end of project Year 1, all start-up equipment will be purchased for the two new
GMTs
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•

Training, education and outreach efforts and capacity building (i.e., number of net
shops/TED manufacturers visited, training programs provided, and courtesy inspections
completed) will increase over the pre-project implementation activities, and will be shown
in annual report

Objective 2: Improve compliance with TED regulations, including TED maintenance and proper
installation
Performance Criteria:
•

Compliance rates with existing TED regulations within the Gulf of Mexico state and federal
shrimp trawl fisheries are increased

Southeast Shrimp Trawl Fisheries Observer Program Enhancement
Objective 3: Improve NOAA’s capability to detect and monitor the bycatch of sea turtles in
shrimp trawls
Performance Criteria:

C.

•

By the end of project Year 1, an additional 300 observer days per year, targeted for sea
turtle information needs, will have been allocated and implemented by the NOAA Gulf of
Mexico Shrimp Trawl Fishery Observer Program

•

300 observer days will be allocated annually for the project lifespan of 10 years

Roles and Responsibilities

NOAA is the implementing Trustee for the Gulf of Mexico Shrimp Trawl Bycatch Reduction
project component. The Component field activities will be completed by NOAA’s National
Marine Fisheries Service (NMFS), Southeast Fisheries Science Center. The Observer Program is
operated out of the NOAA NMFS Galveston Lab. The GMT program operates out of the NOAA
NMFS Pascagoula Lab. The existing NOAA programs will collect and evaluate data based on the
existing procedures for data transfer and validation, and data collected will be further used by
NOAA to monitor the project. All data will be aggregated in accordance with existing
requirements and laws, including the protection of personal identifiable information.
NOAA will work with the partners participating in implementation of Component activities and
where appropriate to identify corrective actions needed to help achieve success. Corrective
actions will be part of an adaptive management process in NOAA will evaluate information
obtained as part of this project and other projects or datasets to inform planning of future actions.
This allows for flexibility to optimize performance of the bycatch reduction efforts under
changing conditions to achieve success.

II.

Project Monitoring
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The monitoring for this Component, outlined below, is organized by project objective, with one
or more monitoring questions to be addressed by each objective. For the monitoring parameters
listed below, information is provided on the monitoring methods, timing and frequency, and
sites. Performance criteria are described for parameters that directly evaluate project objectives.
Performance criteria are not identified for additional monitoring parameters where data will only
be used to inform adaptive management to ensure the success of the project.
NOAA will also evaluate the outcome of annual activities to determine if any changes in
monitoring protocols are needed. If changes are needed, NOAA will update this Plan to identify and
describe modifications. Any changes to procedures must be compliant with all active agreements.
Performance monitoring will be used to evaluate the effectiveness of the project in meeting the
established restoration objectives and assist in determining the need for corrective actions.
Additional monitoring may be completed to support project management by identifying potential
factors influencing project success. To evaluate the success of this Component, data collected
over the 10-year duration will be evaluated in comparison to the project objectives.
Gulf of Mexico Gear Monitoring Team (GMT) Enhancement
Objective 1: Increase training, outreach and educational capacity to build capacity in the shrimp
industry about how to properly build, install, use, and maintain required TEDs
•

Has TED training, outreach and educational capacity been increased?

Parameter #1: Number of teams hired and operational

1.

2.
3.
4.
5.

Method: Track hiring of staff to create two new GMTs focused on TED
compliance education and outreach for the shrimp trawl fishery in the Gulf
of Mexico
Timing and Frequency: One-time assessment at the end of project Year
1 (included in the Year 1 annual report)
Sites: Gulf-wide
Performance Criterion: At the end of project Year 1, two new teams
will be hired and operational
Data Product(s): Report of staff hired and general work schedule (i.e.
full-time, part-time, seasonal), including project funds spent on hiring
new staff.

Parameter #2: Inventory of start-up equipment purchased

Method: Track all expenditures for start-up equipment for newly hired GMT
staff
6.
Timing and Frequency: One-time assessment at the end of project Year
1 (included in the Year 1 annual report)
7.
Sites: Gulf-wide
8.
Performance Criterion:
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a)
b)

9.

At the end of project Year 1, all start-up equipment will be purchased for the two
new GMTs
Equipment maintained, and replacement equipment purchased, for the project
lifespan of 10 years

Data Product(s): Inventory of start-up equipment expenditures, and
maintenance schedule, summary of annual maintenance, repair and
replacement expenditures will be included in the annual report.

Parameter #3: Training, education and outreach activities

Method: Use data sourced from the NOAA GMT program. Data will be
aggregated in accordance with existing requirements and laws, including
the protection of personal identifiable information
10.
Timing and Frequency: Annually for the life of the project (included in
annual report)
11.
Sites: Gulf-wide
12.
Performance Criterion: Education and outreach efforts (i.e., number of
net shops/TED manufacturers visited, training programs provided, and
courtesy inspections completed) will increase over the baseline activities,
and will be shown in annual report
13.
Data Product(s): Annual summary of education and outreach events.
Will be summarized as follows:
•
•
•

Total number of outreach events by state
Detail on what outreach included
Total number of workshops/trainings offered by state
Detail on types of workshops/trainings conducted
Summary of interactions with net shops and TED manufactures, including the
outcomes of those interactions.

Objective 2: Improve compliance with TED regulations, including TED maintenance and proper
installation


•

Has compliance with TED regulations increased?

Parameter #1: Compliance with existing TED regulations, including maintenance and
installation, within Gulf of Mexico state and federal shrimp trawl fisheries

Method: Use data sourced from the NOAA GMT program and state and federal
enforcement offices, as appropriate. Data are compiled by NOAA to
determine the number of vessels that are non-compliant and the overall
compliance rate for the fishery, which is based in-part on the severity of
violation. Data will be aggregated in accordance with existing
requirements and laws, including the protection of personal identifiable
information.
14.
Timing and Frequency: Quarterly for the life of the project
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15.
16.
17.

Sites: Gulf-wide
Performance Criterion: Compliance rates with existing TED regulations
within the shrimp trawl fishery are increased.
Data Product(s): Data will be provided as follows:
• GMT TED inspection data will be aggregated into a GMT Boardings
Report to be provided to BPXP on a quarterly basis. The GMT
Boardings Report will include the aggregated data broken down by
month and geographic area (i.e., statistical reporting zones and depth
strata in the GOM), including the number of vessels in compliance
with the TED regulations and the number of vessels not in compliance,
broken out by violation severity category.
•

Compliance rates will be provided monthly in a table, as follows:
1. Number of vessels inspected for TED Compliance
2.
Number of inspected vessels in violation of TED Regulations
3. Number of inspected vessels that were fully compliant with TED
regulations
4. Percentage of vessels that were fully compliant
5. Percentage of vessels that were non-compliant
6. Estimated overall capture rates for juvenile and adult Kemp’s ridley sea
turtles, and juvenile loggerhead and juvenile green sea turtles.

Southeast Shrimp Trawl Fisheries Observer Program Enhancement
Objective 1: Improve NOAA’s capability to detect and monitor the bycatch of sea turtles in
shrimp trawls
•

Has NOAA’s capability to detect and monitor sea turtle bycatch in the Gulf of Mexico
shrimp trawl fishery increased?

Parameter #1: Number of observer days achieved, including temporal and spatial coverage (i.e.,
observer days by statistical reporting zones and depth strata in the GOM )

Method: Use data sourced from NOAA’s Gulf of Mexico Shrimp Trawl
Fishery Observer Program.
18.
Timing and Frequency:
•
•

19.
20.

Once at start of project: Review of historical data to direct the initial
placement of the observer days within the Gulf of Mexico
Annually for the life of the project

Sites: Gulf-wide
Performance Criteria:
a)

By the end of project Year 1, an additional 300 observer days, targeted for sea
turtle information needs, will have been allocated and implemented by the NOAA Gulf
of Mexico Shrimp Trawl Fishery Observer Program
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b)

300 observer days will be allocated annually for the project lifespan of 10 years

21.

Data Product(s): Aggregated NOAA Gulf of Mexico Shrimp Trawl
Fishery Observer Program data will be provided quarterly for the life
of the project. Data will be summarized as follows:
Number of trips observed and observer sea days each month by shrimp statistical zone
Parameter #2: Number of bycaught turtles observed during increased observer coverage (i.e.
300 observer days)

III.

Method: Use data sourced from NOAA’s Gulf of Mexico Shrimp Trawl
Fishery Observer Program
22.
Timing and Frequency: Annually for the life of the project
23.
Sites: Gulf-wide
24.
Performance Criteria: N/A
25.
Data Product(s): The Implementing Trustee will provide the completed
Sea Turtle Life History Forms to BPXP unless such production is
prohibited under the Magnuson Stevens Act, and in that case the
Implementing Trustee shall redact legally protected information from
the form, and provide the redacted forms. If production of redacted
Sea Turtle Life History Forms is prohibited, the Implementing Trustee
will aggregate and provide the data from the completed forms in a
summary form on a quarterly basis, with a lag time of one full quarter
to complete the summary forms, (i.e., at the end of the 2nd quarter, June
30, a summary report would be provided that includes the data from
the field forms completed between January 1 and March 31 of that
same year, etc.).
Monitoring Schedule

The schedule for the project monitoring is shown in Table 1, separated by monitoring activity.
Pre-Project Monitoring refers to obtaining existing historical information. Project Start-up
Monitoring refers to all planning and initial activities (i.e. hiring staff, purchasing equipment) that
will occur prior to the implementation of field efforts.
Table 1. Monitoring Schedule.
Monitoring Activity

Pre-Project
Monitoring5

Project Startup
Monitoring

Performance
Monitoring
Years 1 - 10

NOAA’s GMT
Number of teams hired and
operational

X

5

Pre-project monitoring may not be identified in all cases. In some cases, the project may be initiating a new program or activity
for which no historical information is available. In other cases, insufficient historical data may exist or existing historical data
may not be appropriate to compare to project performance monitoring data.
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Monitoring Activity

Pre-Project
Monitoring5

Amount of start-up equipment
purchased
Number of education and outreach
activities (i.e., number of net
shops/TED manufacturers visited,
training programs provided, and
courtesy inspections completed)
Compliance rates with existing
TED regulations, including
maintenance and installation,
within Gulf of Mexico state and
federal shrimp trawl fisheries
Number of observer days achieved,
including temporal and spatial
coverage (i.e., observer days by
shrimp statistical zone)
Number of incidental takes
observed during increased
observer coverage

IV.

Project Startup
Monitoring
X

Performance
Monitoring
Years 1 - 10
X

X

X

X

X

Observer Program
X

X

X

X

Reporting and Data Requirements

This section describes the process the NOAA will follow to document, validate and report field
data collected for the purposes of performance monitoring. The reporting and data requirements
described herein are intended to:
•
•
•

A.

Maximize the quality, utility, and integrity of monitoring data;
Organize, track, locate, and access monitoring data over the long‐term; and
Share finalized monitoring data with the public in a consistent and comprehensible format.

Reporting

NOAA shall provide annual status reports describing the status of and any changes to this
Component’s expenditures during each calendar year. NOAA shall provide annual status reports
to the public for all performance objectives until the applicable performance criteria, monitoring,
and maintenance period has expired or by the agreed upon stipulations for the sea turtle early
restoration project, whichever comes first.
Annual reporting will cover from January 1st to December 31st of each restoration year. The first
annual report will cover the calendar year following the year in which the project stipulation is
filed. Annual status reports will be due within sixty (60) days after the conclusion of that annual
71

Case 2:10-md-02179-CJB-SS Document 15378-2 Filed 09/24/15 Page 76 of 85

reporting year. Data that is not available within this time-period will be provided within 6 months
after the conclusion of the subject annual reporting year. Reported data and all data that is
available to the public will be aggregated in accordance applicable laws and regulations.
The goal of the shrimp trawl bycatch reduction project component is to reduce sea turtle
mortalities in the shrimp trawl fishery by increasing shrimp fisher compliance with federal TED
regulations. Three categories of data (STSSN data, Observer Program data, and GMT data) will
be used collaboratively to work towards the project goal. Data from each of these three
programs will be used in real time to help inform the other programs. Data for this Component
will be analyzed, in part, by evaluating trends related to STSSN data, Observer Program data
and GMT data during the monitoring period for this Component. Data will not be compared to
historical data in all cases because some data collected as part of this Component is not directly
comparable to the existing historical data.
While NOAA will be relying on data from the existing programs, due to restrictions on the release
of data under the Magnuson-Stevens Fishery Conservation and Management Act, only
aggregated summary data will be incorporated in annual reports. In addition to annual reports,
NOAA will develop a final project summary at the conclusion of the 10-year project period
which will detail the overall accomplishments of the project.

B.

Data Documentation

The majority of data collected for this Component will be inspection reports and observer data
collected by NOAA’s GMT and Observer Programs, which will be made available to BPXP as
described above. To the extent possible, all data generated during monitoring activities will be
documented using an existing report form and established protocols (NMFS 2010).
Where and when applicable, all tangible forms of data generated by existing programs, will be
reviewed by NOAA for completeness and accuracy before being finalized. Original hardcopy
report forms and other relevant data including photographs will be retained and maintained by the
existing programs in a secure location in accordance with agency, program and Deepwater
Horizon litigation‐hold requirements.

C.

Data Transcription, Verification, and Analysis

Data collected by existing programs, including NOAA’s GMT and Observer Programs, and data
from other outside resources, is subject to the existing verification procedures of the programs from
which the data originate.
Data generated by this project component will be reviewed by NOAA for completeness and
accuracy before being finalized. Originals or copies (to be decided by the NOAA) of the data collected,
which may include but is not limited to datasheets, notebooks, and photographs (which may be in
the form of photo micro SD cards) will be retained by the federal or state programs that collected
the data and stored in a secure location in accordance with agency and applicable litigation‐hold
requirements. Any data that are transferred to the implementing Trustees by non-state and nonfederal project participants will be retained NOAA and stored in a secure location in accordance
with agency and applicable litigation‐hold requirements. Prior to data collection efforts, NOAA
will decide where the original documents and copies of those documents will be stored.
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When the data transcription and verification/validation processes are complete, electronic
datasets can be used for data analysis. Analyses will be conducted NOAA to derive Project
monitoring performance criteria metrics.
The provision of data under this plan is not intended to affect the rights of any party to object to
the relevance or admissibility of that data in any judicial or administrative proceeding.

V.

References

NMFS. 2010. Characterization of the US Gulf of Mexico and Southeastern Atlantic Otter Trawl and
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I.

Introduction

This document presents the monitoring plan (Plan) for the Texas Enhanced Fisheries Bycatch
Enforcement, which is a component of the Sea Turtle Early Restoration Project. This project
component is included as part of a Phase IV Deepwater Horizon early restoration project and is
intended to contribute to making the environment and public whole for injuries to sea turtles. This
plan describes the activities that will be conducted to evaluate and document its effectiveness at
meeting its restoration objectives, including the performance criteria that will apply to determining the
success of restoration or need for interim corrective action (15 CFR §990.55(b)(1)(vii)).
This Plan is specific to the Texas Enhanced Fisheries Bycatch Enforcement Component (Component)
and should not be generalized beyond this component. Other monitoring plans and designs may
be appropriate in other contexts or sites. This Plan will be implemented by the Texas Trustees 6,
in cooperation with the project partner, Texas Parks and Wildlife Department (TPWD) Law
Enforcement Division. This Plan may be modified over time based on the management needs for
this project component.
This Plan is intended to apply to the performance monitoring activities included herein. BP Exploration
& Production, Inc. (“BPXP”) and the Trustees agree that they will include this monitoring plan in the
final Project Stipulation for the Sea Turtle Early Restoration Project.

A.

Project Overview

The Texas Enhanced Fisheries Bycatch Enforcement Component would enhance TPWD
enforcement activities for fisheries that incidentally catch sea turtles while they operate primarily
in Texas State waters (approximately 367 miles of coast line out to 9 nautical miles) within the Gulf
of Mexico for a 10- year period (Figure 1). These increased enforcement operations would focus on
compliance with Turtle Excluder Device (TED) regulations during the Gulf shrimp fishery season
(primarily February through mid-May) right before the Gulf closes to shrimping in May. Patrols
would be targeted during this timeframe because it is an active time not only for the industry, but for
sea turtle interactions due to the beginning of the spring nesting season. Previous efforts to increase
enforcement activities during this time period have had an impact on compliance rates, reducing
the number of observed strandings during this time period. The goal of this project component is to
reduce sea turtle mortalities through increased compliance with TED regulations as a result of
increased enforcement actions.

6

The Texas Trustees include the Texas Commission on Environmental Quality, Texas General Land Office, and
Texas Parks and Wildlife Department (TPWD).
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Figure 1. Texas Enhanced Fisheries Bycatch Enforcement geographic scope.

B.

Restoration Objectives and Performance Criteria.

The specific restoration objectives for the Texas Enhanced Fisheries Bycatch Enforcement
Component that are relevant for this monitoring plan and the performance criteria used to
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determine restoration success or the need for corrective action (15 CFR 990.55(b)(1)(vii)) or
adaptive management are:
Objective #1: Increase enforcement activities related to the proper use of TEDs.
Performance Criteria
•

Each year there will be an increase in TED-related enforcement vessel patrol hours as
compared to the currently funded vessel patrol hours.

•

By the end of the monitoring period, there will be a decrease in the number of enforcement
actions as compared to the number of boat inspections.

Objective #2: Increase compliance with TED regulations.
Performance Criteria:
•

By the end of the monitoring period, there will be a decrease in number of violations or
severity of violations as compared to historic data.

C.

Roles and Responsibilities

This Plan will be implemented by the Texas Trustees via the project partner, TPWD law
enforcement division. TPWD will conduct all enforcement-related activities and provide the Texas
Trustees information that documents their actions.
The Texas Trustees will work with the TPWD Law Enforcement Division to identify corrective
actions needed to help achieve success, measured as a decrease in the number or severity of
violations. Corrective actions will be part of an adaptive management process in which the Texas
Trustees and TPWD law enforcement may evaluate information obtained as part of this project
and other projects or datasets to inform future actions. This allows for flexibility to maximize
performance for this project component under changing conditions.

II.

Project Monitoring

The proposed monitoring for this project component, outlined below, is organized by objective,
with one or more monitoring parameters. For each of the identified monitoring parameters, where
appropriate, information is provided on the monitoring methods, timing and frequency, and sites. The
Implementing Trustees will also evaluate the outcome of each year’s activities to determine if any
changes in monitoring protocols are needed. If changes are needed, the Trustees will update the Project
Monitoring Plan to describe any modifications.
The activities involved with monitoring each objective are detailed below:
Objective #1: Increase enforcement patrols for the proper use of TEDs.
•

Have the number of hours spent on TED-related enforcement patrols increased?
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Parameter #1: Documentation of restoration funding agreements between the Texas Trustees and the TPWD law
enforcement division.
a)

Method: Signed agreement. This agreement will include information on the techniques, timing and
frequency, reporting requirements, and the type of data that will be collected and submitted.

b) Timing and Frequency: Prior to distribution of funds from Texas Trustees to TPWD law enforcement.
c)

Performance Criteria: Compliance with terms of the active agreement between the Texas Trustees and
TPWD law enforcement.

d) Data Product(s): TPWD Signed Agreements, and any documentation of non-compliance with the terms of
the agreement between Texas Trustees and the TPWD over the life of the project.

Parameter #2: Level of effort for enforcement will include vessel patrol hours, personnel hours used for TED-related
enforcement activities, boat hours and number of vessels inspected.

1.

Method: Historical and new data will be collected from TPWD law enforcement.
Data collection will be provided to the Texas Trustees. Texas Trustees will
analyze the data provided by TPWD law enforcement.

2.

Timing and Frequency:
a)

One time, in the first annual report, historical data will be compiled as part of preproject implementation monitoring (once)

b)

On an annual basis for the duration of the project, the data products collected from this
project that are related to this parameter will be reported.

3.

Sites: Gulf of Mexico, primarily Texas state waters.

4.

Performance Criteria:

5.

a)

Each year there will be an increase in TED-related enforcement vessel patrol hours as
compared to the currently funded vessel patrol hours.

b)

By the end of the monitoring period, there will be a decrease in the number of enforcement
actions as compared to the number of boat inspections.

Data Product(s): vessel patrol hours, personnel hours used for TED-related
enforcement activities, boat hours and number of vessels inspected. Geographical
data associated with inspections (waterbody and county).

Objective #2: Increase compliance with TED regulations.
•

Has compliance with TED regulations increased?

Parameter #1: Compliance with TED regulations which will include the number and severity of citations.

Method: Historical information on the number and severity of citations related to noncompliance with TED regulations will be obtained from TPWD for at least the 5
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years prior to project implementation. TPWD will monitor compliance with TED
regulations following regular enforcement duties and procedures and provide
information relating to citations including number and severity of citation during
the period of funding. Data regarding the number of citations an individual
receives will be aggregated, as required by law.
6.

III.

Timing and Frequency:
a)

One time, in the first annual report, historical data will be compiled.

b)

On an annual basis for the duration of the project, the data products collected from this
project that are related to this parameter will be reported Sites: Gulf of Mexico, primarily
Texas state waters.

7.

Performance Criteria: By the end of the monitoring period, there will be a
decrease in number of violations or severity of violations as compared to historic
data.

8.

Data Product (s): Aggregate reports containing the number and severity of
citations broken out by geographical region (waterbody location and county).
These reports will be provided on a quarterly basis, with a lag time of one full
quarter to complete the reports, (i.e., at the end of the 2nd quarter, June 30, a report
will be provided that includes the data collected between January 1 and March 31
of that same year, etc.).

Monitoring Schedule

The schedule for this project component monitoring is shown in Table 1, separated by
monitoring activity. The compilation of historical data identified in this plan will be reported in
the first annual report (Pre-Project Monitoring). Performance Monitoring will begin at the point
agreements are in place between the Texas Trustees and TPWD law enforcement.
Table 1. Monitoring schedule.
Pre-Project
Monitoring

Project Startup Monitoring

Performance
Monitoring
Years 1-10

X

X

Monitoring Activity
Documentation of restoration
funding agreement
Level of enforcement effort

X

X

Compliance with TED
regulations

X

X

IV.

Reporting and Data Requirements
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This section describes the process the Texas Trustees and TPWD will follow to document, validate and
report field data collected for the purposes of Performance Monitoring. The reporting and data
requirements described herein are intended to:

A.

•

Maximize the quality, utility, and integrity of monitoring data;

•

Organize, track, locate, and access monitoring data over the long‐term; and

•

Share finalized monitoring data with the public in a consistent and comprehensible format.

Reporting

The Texas Trustees shall provide annual status reports describing the status of and any changes
to this Early Restoration Project Component and/or project Component expenditures during each
calendar year. The Texas Trustees shall provide annual status reports to the public until the
applicable performance criteria, monitoring, and maintenance period has expired or the annual
reporting requirement has been met in any active agreement, whichever comes first.
Annual reporting will cover from January 1st to December 31st of each restoration year. The first
annual report will cover the calendar year following the year in which the Stipulation is filed.
Annual status reports will be due within sixty (60) days after the conclusion of that annual
reporting year.
Data that is not available within this time-period will be provided within 6 months after the
conclusion of the subject annual reporting year. Reported data and all data that is available to the
public will be aggregated in accordance with applicable laws and regulations. While the
Trustees will be relying on data from the existing programs, only aggregated summary data will
be incorporated in annual reports. The Implementing Trustees will develop a final project
summary at the conclusion of the 10-year project period which will detail the overall
accomplishments of the project. Data collected as part of this project will be compared to
historical data. Additionally, there will be an evaluation of any changes in the citations (number or
severity) over time.

B.

Data Documentation

Data collected for this Component will be provided to BPXP at the times set forth in paragraphs
2, 3 and 4.1 herein. To the extent possible, data generated during monitoring activities will be
documented in accordance with methods and procedures used by the TPWD Law Enforcement
Division. Data will be entered into a law enforcement managed database and appropriate fields
will be reported out.

C.

Data Transcription, Validation, and Analysis

Data collected by TPWD law enforcement is subject to existing verification procedures of its Law
Enforcement Division. Data generated by this project component will be reviewed by the Texas
Trustees for completeness and accuracy before being finalized. Monitoring data that is transferred to
the Texas Trustees will be retained by the Texas Trustees and stored in accordance with TPWD,
Trustee, and applicable litigation‐hold requirements.
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When the data transcription and verification/validation processes are complete, electronic
datasets can be used for data analysis. Analyses will be used to derive Project monitoring
performance criteria metrics.
The provision of data under this plan is not intended to affect the rights of any party to object to
the relevance or admissibility of that data in any judicial or administrative proceeding.
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Stipulation Regarding Early Restoration Project
for the Deepwater Horizon Oil Spill Bike and Pedestrian Use Enhancements, Davis Bayou, Mississippi District
Gulf Islands National Seashore
This Stipulation Regarding an Early Restoration Project for the Deepwater Horizon Oil
Spill – Bike and Pedestrian Use Enhancements, Davis Bayou, Mississippi District, Gulf
Islands National Seashore (“Project Stipulation” or “Stipulation”), is made by and
among BP Exploration & Production Inc. (“BPXP”), the State Trustees and Federal
Trustees as defined herein (collectively, with the United States Department of Justice, the
“Parties”) in accordance with the Framework for Early Restoration Addressing Injuries
Resulting from the Deepwater Horizon Oil Spill (“Framework Agreement”) executed
April 20, 2011. Except as set forth herein, this Project Stipulation is governed by the
Framework Agreement and incorporates its terms by reference. This Project Stipulation
will be effective when signed by an authorized representative of each of the Parties.
WHEREAS, for purposes of this Project Stipulation, the United States is acting on
behalf of the following federal trustees of natural resources: the Secretary of the United
States Department of the Interior (“DOI”), through its applicable bureaus, the
Administrator of the National Oceanic and Atmospheric Administration (“NOAA”), the
Administrator of the United States Environmental Protection Agency (“EPA”), and the
Secretary of the United States Department of Agriculture (“USDA”) (collectively
“Federal Trustees”); and
WHEREAS, for purposes of this Project Stipulation, the States of Alabama,
Florida, Louisiana, Mississippi, and/or Texas (collectively, “States”) are acting through
the following state trustees of natural resources: for the State of Alabama, the Alabama
Department of Conservation and Natural Resources and the Geological Survey of
Alabama; for the State of Florida, the Florida Department of Environmental Protection
and the Florida Fish and Wildlife Conservation Commission; for the State of Louisiana,
the Louisiana Coastal Protection and Restoration Authority, the Louisiana Oil Spill
Coordinator’s Office, the Louisiana Department of Environmental Quality, the Louisiana
Department of Wildlife and Fisheries, and the Louisiana Department of Natural
Resources; for the State of Mississippi, the Mississippi Department of Environmental
Quality; and for the State of Texas, the Texas Parks and Wildlife Department, the Texas
General Land Office, and the Texas Commission on Environmental Quality (collectively,
“State Trustees”; the State and Federal Trustees collectively are referred to as the
“Trustees”); and
WHEREAS, on or about April 20, 2010, the mobile offshore drilling unit
Deepwater Horizon experienced an explosion, fire and subsequent sinking in the Gulf of
Mexico resulting in a release of oil into the Gulf of Mexico and response actions (“the Oil
Spill”); and
WHEREAS, the Trustees are conducting a Natural Resource Damage Assessment
(“NRDA”), as that term is defined in 15 C.F.R. § 990.30 and corresponding state law
provisions, to determine Natural Resource Damages resulting from the Oil Spill in
accordance with federal and state laws and authorities; and
WHEREAS, while the NRDA is continuing, the Trustees approved the final
Deepwater Horizon Oil Spill Phase IV Early Restoration Plan and Environmental
1
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Assessments, on September 14, 2015, after public notice of the proposed plan, a
reasonable opportunity for public comments, and consideration of all comments received,
which final plan includes the project described herein (“Early Restoration Project”); and
WHEREAS, the Trustees have determined that the Early Restoration Project
meets the criteria set forth in Paragraph 6 of the Framework Agreement and is consistent
with section 1006 of the Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act
Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§ 990 et seq.; and
WHEREAS, all Parties agree that this Project Stipulation has been negotiated in
good faith and that it is fair, reasonable, and in the public interest;
NOW, THEREFORE, in consideration of the promises exchanged herein, the
Parties hereby agree and stipulate as follows:
I.

RESTORATION PROJECT
A. The Trustees have selected the Early Restoration Project set forth in Appendix A
(including project description, estimated project cost, and location), attached
hereto and incorporated by reference, as an appropriate restoration project to
address natural resource injuries resulting from the Oil Spill. On May 20, 2015,
the Trustees published for public notice and comment a Draft Phase IV Early
Restoration Plan and Environmental Assessments (the “Phase IV Plan”), that
included the Early Restoration Project. On September 14, 2015, after considering
all public comments received on the draft plan, the Trustees adopted a final Phase
IV Plan that included the Early Restoration Project. The final Phase IV Plan
(along with supporting documentation) is available publicly as described in
Appendix B.
B. The Parties agree that the Early Restoration Project is consistent with section
1006 of the Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act
Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§ 990 et seq., is
in the public interest and meets all of the following criteria:
i.

contributes to making the environment and the public whole by restoring,
rehabilitating, replacing, or acquiring the equivalent of natural resources
or services injured as a result of the Oil Spill, or compensating for interim
losses resulting from the Oil Spill;

ii.

addresses one or more specific injuries to natural resources or services
associated with the Oil Spill;

iii.

seeks to restore natural resources, habitats or natural resource services of
the same type, quality, and of comparable ecological and/or human use
value to compensate for identified resource and service losses resulting
from the Oil Spill;

iv.

is not inconsistent with the anticipated long-term restoration needs and
anticipated final restoration plan; and

v.

is feasible and cost effective.

2
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C. The Early Restoration Project shall be implemented by the following Trustee(s):
the United States Department of the Interior, acting through the National Park
Service (“Implementing Trustee(s)”).
D. Quarterly Reports: The Implementing Trustee(s) shall provide quarterly status
reports on the Early Restoration Project to BPXP describing the progress on
project implementation during each period (including a summary of costs
expended during that quarter), until the conclusion of the calendar year in which
the implementing Trustee(s) has completed construction of the project, or until the
NRD case is concluded by a judicially approved consent decree or final judgment
resolving BPXP’s potential liability for natural resource damages resulting from
the Oil Spill, whichever comes first. For purposes of this reporting, a year will be
divided into the following four quarters: (1) January, February, March; (2) April,
May, June; (3) July, August, September; (4) October, November, December. The
first quarterly status report shall encompass all relevant information from the
quarter in which the Project Stipulation was filed as well as the first subsequent
quarter; therefore the first quarterly report may encompass a timeframe greater
than three (3) months. Quarterly status reports will be due within sixty (60) days
after the end of the applicable quarter.
Annual Reports: Once the Implementing Trustee(s) fulfills its obligations to
submit quarterly reports for the Early Restoration Project, the implementing
Trustee(s) shall provide annual status reports on the Early Restoration Project to
BPXP describing the status of and any changes to the Early Restoration Project
and/or project expenditures during each period. The Implementing Trustee(s)
shall provide annual status reports until the applicable performance criteria,
monitoring, and maintenance period has expired or until the NRD case is
concluded by a judicially approved consent decree or final judgment resolving
BPXP’s potential liability for natural resource damages resulting from the Oil
Spill, whichever comes first. For the purposes of the annual reporting, a reporting
year will cover from January 1st to December 31st. The first annual report will
cover the calendar year immediately following the calendar year in which the
Implementing Trustee(s) has completed construction of the Early Restoration
Project. Annual status reports will be due within sixty (60) days after the
conclusion of that annual reporting year. The Trustees may group multiple Early
Restoration Projects in a single report.
E. All Parties shall also have the right to observe or inspect the implementation of
the Early Restoration Project to the greatest extent practicable based on the design
of the project, site conditions, and any legal limitations on access controlled by
third parties. In addition, BPXP shall have the further right to access and copy
final design, permitting, oversight and monitoring data, and reports that are
collected or generated for the Early Restoration Project. All such data and reports
shall be available to BPXP, after applicable quality assurance/quality control, and
may be incorporated into the Administrative Record for the Deepwater Horizon
Natural Resource Damage Assessment at the discretion of the Trustees in
accordance with the Oil Pollution Act, 33 U.S.C. §§ 2701 et seq., and the Oil
Pollution Act Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§
990 et seq.
3
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II.

FUNDING FOR PROJECTS IMPLEMENTED BY ONE OR MORE
TRUSTEES
A. BPXP shall provide total funding in the amount of $6,996,751.00 for the Early
Restoration Project. All funds provided to any Trustee under this Stipulation shall
be paid and deposited in accordance with the instructions provided by the
Implementing Trustee(s) pursuant to Paragraph II.C. below.
B. The Trustees shall use the funds paid under this Stipulation only for
implementation of the Early Restoration Project, including oversight, monitoring,
corrective actions, maintenance, and any agreed upon contingency, except as
provided in Paragraphs II.D. and II.E. The estimated cost of the Early Restoration
Project is set forth in Appendix A.
C. Within thirty (30) days after the filing of this Project Stipulation, BPXP shall
cause the transfer of 100% of the funds specified in Paragraph II.A. from the
Early Restoration Subaccount 1 to the account or accounts and in the manner
designated in instructions provided by the Implementing Trustee(s).
D. Any and all funds transferred pursuant to Paragraph II.C. of this Project
Stipulation, along with any accrued interest, that have not been spent and remain
unobligated after the Trustee(s) has completed the Early Restoration Project (or
Replacement Project(s), if applicable), including all performance monitoring and
corrective actions, shall be retained by the Trustees. Such funds may only be used
by the Implementing Trustee(s) for another restoration project agreed to by all
Trustees, provided, however, that such funds may not be used for another project
unless and until the Implementing Trustee(s) has confirmed in writing that the
Early Restoration Project is complete. BPXP shall not be entitled to any
additional NRD Offsets or other credits related to any additional restoration work
performed with such retained funds.
E. At any time after BPXP has made full payment pursuant to Paragraph II.C., the
Trustees may for good cause elect not to implement the Early Restoration Project.
If the Trustees elect not to implement the Early Restoration Project in
substantially the same form as described in Appendix A, the Parties agree that the
Trustees shall apply any unspent funds in accordance with the following
provisions:
1. The Implementing Trustee(s) for the Early Restoration Project or an
affected trustee designated by the Implementing Trustee(s) shall retain the
unspent funds paid by BPXP under this Project Stipulation;
2. The Trustees shall apply the unspent funds to one or more replacement
project(s) (“Replacement Project(s)”), which may include a modified
version of the project described in Appendix A. Any Replacement
Project(s) shall be designed to compensate for lost recreational use

1

The Early Restoration Subaccount means the separate subaccount within the Deepwater Horizon Oil Spill Trust, the
private trust previously established by BPXP that was created and holds the $1 billion BPXP committed toward early
restoration projects, as required by the terms of the Framework Agreement.
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provided by natural resources injured on lands managed by the U.S.
Department of the Interior in the five Gulf states;
3. The Trustees’ selection of Replacement Project(s) under these provisions
shall be subject to the criteria set forth in Paragraph 6 of the Framework
Agreement and in Paragraph I.B. of this Project Stipulation, except that
the Replacement Project(s) shall not be subject to the approval by BPXP;
4. The Trustees shall keep BPXP reasonably informed about the progress for
selection of Replacement Project(s) under these provisions;
5. BPXP shall not be required by this Project Stipulation to provide any
funding for the Replacement Project(s) beyond the funding provided
pursuant to Paragraph II.C. and Paragraph II.E.6. below;
6. In addition to the project funding required under Paragraph II.C., BPXP
shall provide funding for reasonable pre-implementation planning costs
associated with identifying and selecting any Replacement Project(s).
Such funding shall be in addition to the funds held in the Early Restoration
Subaccount. BPXP shall not receive any additional NRD Offsets for
planning costs funded pursuant to this paragraph.
7. BPXP shall be entitled to all NRD Offsets as set forth in Section III below.
The timing, selection and/or implementation of any Replacement
Project(s) shall not modify the NRD Offsets as set forth in Section III
below and Appendix C.
8. If any Replacement Project is not implemented by the Trustees for good
cause, the provisions of this Paragraph II.E shall apply to the selection of
any new Replacement Project(s).
F. Notwithstanding any provision of this Project Stipulation, if the cost of the Early
Restoration Project (or Replacement Project(s), if applicable) exceeds the amount
of funding stated in Paragraph II.A. above, the Parties may agree, in writing, to
increase the amount of funding that BPXP will provide for the Early Restoration
Project under this Project Stipulation from the Early Restoration Subaccount.
III.

NRD OFFSETS
A. The natural resources and/or services predicted to result from the Early
Restoration Project (“NRD Offsets”) are set forth in Appendix C, attached hereto
and incorporated by reference. Trustee(s) whose resources are addressed in the
Early Restoration Project, as designated by the Trustee Council in accordance
with Paragraph 11 of the Framework Agreement, are also identified in Appendix
C (“Affected Trustees”). NRD Offsets shall be applied only to the injuries within
the boundaries of the state or states in which the Early Restoration Project is
implemented, or as otherwise provided in Appendix C.
B. Terms used in the NRD Offsets that are defined in OPA or in 15 C.F.R. Part 990
shall have the meaning set forth in the statute or regulations, except where a
different definition is provided in Appendix C or in Appendix D (Glossary of
Terms), attached hereto and incorporated by reference, in which case the meaning
provided in the applicable Appendix shall control.

5
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C. Upon full payment of the amount specified in Paragraph II.A., BPXP shall be
entitled to the NRD Offsets set forth in Appendix C.
D. The Trustees agree that the NRD Offsets set forth in Appendix C shall apply to
the NRDA even if the Early Restoration Project (or Replacement Project(s), if
applicable) does not achieve the anticipated results.
E. BPXP waives the right to claim that the Early Restoration Project (or
Replacement Project(s), if applicable) provides benefits to natural resources or
services beyond those identified in Appendix C, or provides benefits to Trustees
other than those identified in Appendix C.
F. Except as otherwise agreed to by the Parties, none of the terms of this Stipulation,
including, without limitation, the amount of the NRD Offset and the methodology
used to calculate the NRD Offset in this Project Stipulation, shall be used as
precedent for any other restoration project. Furthermore, neither the amount of
the NRD Offset nor the methodology used to calculate the NRD Offset shall be
used as precedent for determining NRD Offsets or the benefits or effects of
restoration in this or for any other case.
G. (1) Any NRD Offsets set forth in Appendix C shall be applied to reduce the
Trustees’ assessment of natural resource damages resulting from the Oil Spill in
any civil litigation or other proceeding brought by the Trustees, individually or
collectively, seeking natural resource damages (“initial application”).
(2) If the Court modifies the Trustees’ assessment of natural resource damages
resulting from the Oil Spill in a way that materially affects their initial application
of the NRD Offsets, then the Trustees shall re-apply the NRD Offsets to reduce
the natural resource damages determined by the Court, once the Court’s
determination is final and is not subject to further appeal. The Trustees shall
provide BPXP notice of any proposed re-application of the NRD Offsets and an
opportunity of no less than sixty (60) days to submit comments and any relevant
information and supporting materials (“BPXP’s submission”). After considering
BPXP’s submission, the Trustees shall issue their modified application of the
NRD Offsets. Within thirty (30) days of receipt of the Trustees’ modified
application of the NRD Offsets, BPXP may seek judicial review of the Trustees’
determination based solely on BPXP’s submission, any response or explanation
provided by the Trustees, and the record of the NRDA and the NRD litigation.
Nothing in this Paragraph shall affect the quantity or definition of NRD Offsets as
set forth in Appendix C, nor shall this Paragraph require application of the NRD
Offsets beyond the limitations set forth in this Stipulation, including the
limitations in Appendix C on Affected Trustees and on the type and/or geographic
scope of the natural resources and/or services against which the Offsets may be
applied.
(3) To the extent NRD Offsets have been applied as provided in this Stipulation,
then BPXP is not entitled to any further application of the NRD Offsets in
litigation nor other proceedings brought by the Trustees.

6
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IV.

EFFECT OF STIPULATION
A. This Project Stipulation is binding upon the Parties and their successors and
assigns.
B. Except as provided herein, the Parties make no admission of fact or law by
entering into this Project Stipulation.
C. The Trustees agree to incorporate this Project Stipulation into the Administrative
Record for the Deepwater Horizon NRDA.
D. Within five (5) days of execution of this Project Stipulation, the United States,
acting through the United States Department of Justice, counsel representing
those State Trustees who are parties in the Deepwater Horizon Oil Spill MultiDistrict Litigation (“MDL”), and BPXP shall file a notice of this Project
Stipulation, for informational purposes only, with the MDL Court. Such notice
shall be substantially in the same form as the notices of Early Restoration Project
Stipulations previously filed in the MDL. Any such notice may address multiple
Project Stipulations.
E. The Trustees hereby covenant not to sue BPXP for claims for damages or injuries
to or losses of natural resources resulting from the activities of the Trustees in
implementing the Early Restoration Project or, if applicable, Replacement
Project(s).
F. Any modification to this Project Stipulation shall be in writing signed by all
Parties, except that (1) a non-material modification may be made in writing
signed by the Affected Trustees, DOJ, and BPXP; and (2) the Implementing
Trustee(s), DOJ, and BPXP may correct typographical or other non-substantive
scriveners’ errors by substituting a corrected page for the page containing the
error, with the Parties’ agreement to the correction(s) documented by exchange of
e-mails or letters. Any modification that affects the amount of funding to be
provided, the NRD Offsets to be attributed to the project, or the effect of the
Project Stipulation on claims or liabilities shall be considered material. Notice of
any modification, including corrections, shall be filed with the MDL Court for
informational purposes only.

V.

GENERAL PROVISIONS AND RESERVATIONS OF RIGHTS
A. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
this Project Stipulation shall not be construed to limit in any way the authority of
the Trustees to perform assessments, engage in any restoration planning, or select
and implement restoration projects; nor shall it require BPXP to fund any of these
activities, except as required in Paragraph II.E.6.
B. This Project Stipulation fully reserves and shall not limit the Trustees’ rights to
recover costs for reasonable oversight costs related to assessments, restoration
planning activities, selection and implementation of restoration projects, or other
reasonable natural resource damage assessment costs as provided in 33 U.S.C. §
2706 including the Trustees’ costs associated with the selection of Early
Restoration Projects, development of the Early Restoration Plan(s), and general
non-project specific administration and monitoring of the early restoration
process, and any reasonable pre-implementation planning costs associated with
7
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identifying and selecting any Replacement Project(s) not funded by BPXP under
Paragraph II.E.6; provided, however, nothing in this Project Stipulation shall
permit the Trustees to recover additional costs of implementation of the Early
Restoration Project except in accordance with Paragraph II.F.
C. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
this Project Stipulation does not operate to release BPXP from any potential
natural resource damage or other liability, and the Trustees reserve all other
claims against BPXP and/or other parties related to natural resource damage
liability or any other liability arising from the Oil Spill.
D. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
the Trustees reserve the right to use any appropriate methodologies for assessing
natural resources injuries, for determining the natural resource damages and for
planning and scaling restoration for the Oil Spill.
E. Except with respect to the Early Restoration Project that BPXP has agreed to
fund, any Replacement Project(s) selected in accordance with this Project
Stipulation, and the agreed upon NRD Offsets under this Project Stipulation,
BPXP reserves all legal and evidentiary defenses it may have against any claim
asserted by any Trustee, including, without limitation, any defenses related to
natural resource damages arising from the Oil Spill, any natural resource damages
assessment associated with the Oil Spill, and any methodologies the Trustees use
to assess natural resources injuries, determine the natural resource damages
claims, and in planning and scaling restoration. BPXP reserves all claims, crossclaims or counterclaims it may have against any person or entity not a party to
this Project Stipulation.
F. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
the Trustees expressly reserve all claims, demands, and causes of action, either
judicial or administrative, past or future, in law or equity, against any person or
entity not a party to this Project Stipulation for any matter arising out of or in any
way relating to the Oil Spill.
G. The undersigned representative of each Party certifies that he or she is fully
authorized to enter into the terms and conditions of this Project Stipulation and to
execute and legally bind such Party to this document. This Project Stipulation
may be signed in counterparts.
H. To the extent that there is any inconsistency between this Project Stipulation and
the Framework Agreement, this Project Stipulation shall govern.
IN WITNESS WHEREOF, the undersigned Parties have executed and delivered this
Project Stipulation, effective as of the date of execution by all Parties.
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THE tTNDERSIGNED PARTY enters into this Project Stipulation for the Bike and
Pedestrian Use Enhancements, Davis Bayou, Mississippi District, Gulf Islands National
Seashore in the matter ofIn ~e: Dil Spill by the Oil Rig "Deepwate~ Horizon" in the Gulf
ofMexico, on April 20, 2D10, relating to the Deepwater Horizon Oil Spill.
FOR THE UNITED STATES:

Date

~ H ~.
UDEN
°~
As ~~stant Attorney General
vironment &Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

Date

CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official
Department ofthe Interior
1.875 Century Boulevard
Atlanta, Georgia 30345

Date

KENNETH 3. KOPOCIS
U.S. Environmental Protection Agency
Principal Representative
1200 Pennsylvania Ave. NW
Washington, D.C. 20460

Date

CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric
Administration
Principal Representative
1315 East-West Highway
Silver Spring, MD 20910

Date

ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural
Resources and Environment
1400 Independence Ave. SW
Washington, D.C. 20250
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Bike and
Pedestrian Use Enhancements, Davis Bayou, Mississippi District, Gulf Islands National
Seashore in the matter of In re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf
of Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE UNITED STATES:
_______________________
Date

________________________________
JOHN C. CRUDEN
Assistant Attorney General
Environment & Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

____9/15/15___________
Date

________________________________
CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official
Department of the Interior
1875 Century Boulevard
Atlanta, Georgia 30345

_____9/16/15__________
Date

________________________________
KENNETH J. KOPOCIS
U.S. Environmental Protection Agency
Principal Representative
1200 Pennsylvania Ave. NW
Washington, D.C. 20460

_______________________
Date

________________________________
CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric
Administration
Principal Representative
1315 East-West Highway
Silver Spring, MD 20910

____9/16/15___________
Date

________________________________
ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural
Resources and Environment
1400 Independence Ave. SW
Washington, D.C. 20250
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Bike and
Pedestrian Use Enhancements, Davis Bayou, Mississippi District, Gulf Islands National
Seashore in the matter of In re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf
of Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.

FOR THE STATE OF ALABAMA:

____9/15/15_____________
Date

________________________________
N. GUNTER GUY, JR.
Alabama Department of Conservation
and Natural Resources
Commissioner of Conservation
64 N. Union Street
Montgomery, AL 36130

____9/15/15___________
Date

________________________________
BERRY H. TEW, JR.
Geological Survey of Alabama
and State Oil and Gas Board of Alabama
State Geologist/Oil & Gas Supervisor
P.O. Box 869999
Tuscaloosa, AL 35486-6999
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Bike and
Pedestrian Use Enhancements, Davis Bayou, Mississippi District, Gulf Islands National
Seashore in the matter of In re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf
of Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF FLORIDA:

______9/15/15__________
Date

________________________________
LARRY MORGAN
Florida Department of Environmental
Protection
Senior Deputy General Counsel
3900 Commonwealth Blvd., MS 35
Tallahassee, Florida 32399-3000

______9/15/15__________
Date

________________________________
NICK WILEY
Florida Fish and Wildlife Conservation
Commission
Executive Director
620 South Meridian Street
Tallahassee, Florida 32399-1600
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Bike and
Pedestrian Use Enhancements, Davis Bayou, Mississippi District, Gulf Islands National
Seashore in the matter of In re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf
of Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF LOUISIANA:
______9/15/15_________
Date

________________________________
KYLE GRAHAM
Louisiana Coastal Protection and
Restoration Authority
Executive Director
P.O. Box 44027
Baton Rouge, Louisiana 70804

______9/15/15_________
Date

_______________________________
BRIAN WYNNE
Louisiana Oil Spill Coordinator’s Office
Director
P.O. Box 66614
Baton Rouge, Louisiana 70896

______9/15/15_________
Date

_______________________________
PEGGY HATCH
Louisiana Department of Environmental
Quality
Secretary
P.O. Box 4301
Baton Rouge, Louisiana 70821-4301

______9/15/15_________
Date

_______________________________
ROBERT BARHAM
Louisiana Department of Wildlife and
Fisheries
Secretary
P.O. Box 98000
Baton Rouge, Louisiana 70898

______9/15/15_________
Date

_______________________________
STEPHEN CHUSTZ
Louisiana Department of Natural Resources
Secretary
P.O. Box 94396
Baton Rouge, Louisiana 70804-9396
12
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Bike and
Pedestrian Use Enhancements, Davis Bayou, Mississippi District, Gulf Islands National
Seashore in the matter of In re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf
of Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF MISSISSIPPI:

_____9/16/15_______
Date

________________________________
GARY C. RIKARD
Mississippi Department of Environmental
Quality
Executive Director
P.O. Box 2261
Jackson, Mississippi 39225-2261
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Bike and
Pedestrian Use Enhancements, Davis Bayou, Mississippi District, Gulf Islands National
Seashore in the matter of In re: Oil Spill by the Oil Rig "Deepwater Horizon" in the Gulf
ofMexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Date

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

RICHARD A. HYDE, P.E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Bike and
Pedestrian Use Enhancements, Davis Bayou, Mississippi District, Gulfislands National
Seashore in the matter of In re: Oil Spill by the Oil Rig "Deepwater Horizon" in the Gulf
of Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Date

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

A

EL.iDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

RICHARD A. HYDE, P .E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Bike and
Pedestrian Use Enhancements, Davis Bayou, Mississippi District, Gulf Islands National
Seashore in the matter of In re: Oil Spill by the Oil Rig "Deepwater Horizon" in the Gulf
o.f Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Date

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

v----•

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

SEP 1 5 2015
Date

RICHARD A. HYDE, P.E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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APPENDIX A
EARLY RESTORATION PROJECT

Appendix A: Bike and Pedestrian Use Enhancements, Davis
Bayou, Mississippi District, Gulf Islands National Seashore
1.0

INTRODUCTION

This document describes the Bike and Pedestrian Use Enhancements, Davis Bayou,
Mississippi District, Gulf Islands National Seashore (the “Early Restoration Project”) to
be implemented with funding provided by BPXP, resulting in the NRD Offsets identified
in Appendix C. This document is part of a Project Stipulation executed by BPXP, the
Trustees, and the United States Department of Justice.
2.0

PROJECT DESCRIPTION

The Bike and Pedestrian Use Enhancements Project at Davis Bayou, Mississippi District,
Gulf Islands National Seashore will widen the existing road corridor through the park so
that bicyclists and pedestrians have dedicated lanes to use away from the current road
surface used by cars.
The road surface of approximately two miles of Park Road in the park will be widened to
accommodate multi-use travel lanes. In order to meet engineering standards, and
depending on topographic restrictions, mature trees, overpasses, bodies of water,
wetlands, and other physical constraints, construction may occur on one or both sides of
the road, with restriping of the final paved surface to end up with multi-use lanes on both
sides of the vehicle driving lanes. The new road configuration and width will be
determined during the engineering and design phase of the project. In addition, two
traffic calming medians will be installed along the first mile of Park Road, and formal
entrance park signs will be installed at the VFW Road / Knapp Road intersection, and
relocated at the Park Road / US Route 90 intersection.

3.0

PROJECT IMPLEMENTATION

3.1

Performance Criteria, Monitoring and Maintenance

Project performance will be assessed as defined in Section 7.1.4 of the Phase IV Early
Restoration Plan and Environmental Assessments (the “Phase IV Plan”).
Project implementation will commence upon the filing of the Notice of Stipulation with
the MDL Court. Project implementation will be complete when the performance criteria
consistent with Section 7.1.4 of the Phase IV Plan have been met.
3.2

Estimated Project Cost
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The total estimated cost to implement the Bike and Pedestrian Use Enhancements, Davis
Bayou, Mississippi District, Gulf Islands National Seashore project is $6,996,751,
consistent with Section 7.1.7of the Phase IV Plan.
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APPENDIX B
EARLY RESTORATION PLAN
The Early Restoration Project is included in the Deepwater Horizon Oil Spill Phase IV
Early Restoration Plan and Environmental Assessments (“Phase IV Plan”), available at
www.doi.gov/deepwaterhorizon, which was adopted by the Trustees after public review
and comment. Public comments received on the Plan are summarized in the Plan, and
Trustees’ responses to the comments are included. All public comments received on the
Plan are included in full in the NRDA Administrative Record for the Plan, which can be
found at the same web address.
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APPENDIX C
NRD OFFSETS FOR BIKE AND PEDESTRIAN USE ENHANCEMENTS, DAVIS
BAYOU, MISSISSIPPI DISTRICT, GULF ISLANDS NATIONAL SEASHORE
The NRD Offsets for the Bike and Pedestrian Use Enhancements, Davis Bayou,
Mississippi District, Gulf Islands National Seashore, are $13,993,502 expressed in
present value 2014 dollars to be applied against the monetized value of lost recreational
use provided by natural resources injured on lands managed by the U.S. Department of
the Interior in the five Gulf states, which will be determined by the Trustees’ assessment
of lost recreational use for the Oil Spill.
For the purposes of applying the NRD Offsets to the calculation of injury after the
Trustees’ assessment of lost recreational use for the Oil Spill, the Parties agree as
follows:
•

The Parties agree to restate the NRD Offsets in the present value year used in the
Trustees' assessment of lost recreational use for the Oil Spill.

•

The discount rate and method used to restate the present value of the NRD Offsets
will be the same as that used to express the present value of the damages.

For the purposes of Paragraph III.A. of this Project Stipulation, the Affected Trustees
whose resources are addressed by this Early Restoration Project are DOI, EPA, NOAA,
USDA, the Coastal Protection and Restoration Authority of Louisiana, the Louisiana Oil
Spill Coordinator’s Office, the Louisiana Department of Natural Resources, the Louisiana
Department of Wildlife and Fisheries, the Louisiana Department of Environmental
Quality, the Alabama Department of Conservation and Natural Resources, the Geological
Survey of Alabama, the Florida Department of Environmental Protection, the Florida
Fish and Wildlife Conservation Commission, the Mississippi Department of
Environmental Quality, the Texas Parks and Wildlife Department, the Texas General
Land Office and the Texas Commission on Environmental Quality.
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APPENDIX D
GLOSSARY OF TERMS

There are no additional defined terms for this Early Restoration Project.
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Stipulation Regarding Early Restoration Project
for the Deepwater Horizon Oil Spill Bon Secour NWR Trail Enhancement Project, Alabama
This Stipulation Regarding an Early Restoration Project for the Deepwater Horizon Oil
Spill –Bon Secour NWR Trail Enhancement Project, Alabama (“Project Stipulation” or
“Stipulation”), is made by and among BP Exploration & Production Inc. (“BPXP”), the
State Trustees and Federal Trustees as defined herein (collectively, with the United States
Department of Justice, the “Parties”) in accordance with the Framework for Early
Restoration Addressing Injuries Resulting from the Deepwater Horizon Oil Spill
(“Framework Agreement”) executed April 20, 2011. Except as set forth herein, this
Project Stipulation is governed by the Framework Agreement and incorporates its terms
by reference. This Project Stipulation will be effective when signed by an authorized
representative of each of the Parties.
WHEREAS, for purposes of this Project Stipulation, the United States is acting on
behalf of the following federal trustees of natural resources: the Secretary of the United
States Department of the Interior (“DOI”), through its applicable bureaus, the
Administrator of the National Oceanic and Atmospheric Administration (“NOAA”), the
Administrator of the United States Environmental Protection Agency (“EPA”), and the
Secretary of the United States Department of Agriculture (“USDA”) (collectively
“Federal Trustees”); and
WHEREAS, for purposes of this Project Stipulation, the States of Alabama,
Florida, Louisiana, Mississippi, and/or Texas (collectively, “States”) are acting through
the following state trustees of natural resources: for the State of Alabama, the Alabama
Department of Conservation and Natural Resources and the Geological Survey of
Alabama; for the State of Florida, the Florida Department of Environmental Protection
and the Florida Fish and Wildlife Conservation Commission; for the State of Louisiana,
the Louisiana Coastal Protection and Restoration Authority, the Louisiana Oil Spill
Coordinator’s Office, the Louisiana Department of Environmental Quality, the Louisiana
Department of Wildlife and Fisheries, and the Louisiana Department of Natural
Resources; for the State of Mississippi, the Mississippi Department of Environmental
Quality; and for the State of Texas, the Texas Parks and Wildlife Department, the Texas
General Land Office, and the Texas Commission on Environmental Quality (collectively,
“State Trustees”; the State and Federal Trustees collectively are referred to as the
“Trustees”); and
WHEREAS, on or about April 20, 2010, the mobile offshore drilling unit
Deepwater Horizon experienced an explosion, fire and subsequent sinking in the Gulf of
Mexico resulting in a release of oil into the Gulf of Mexico and response actions (“the Oil
Spill”); and
WHEREAS, the Trustees are conducting a Natural Resource Damage Assessment
(“NRDA”), as that term is defined in 15 C.F.R. § 990.30 and corresponding state law
provisions, to determine Natural Resource Damages resulting from the Oil Spill in
accordance with federal and state laws and authorities; and
WHEREAS, while the NRDA is continuing, the Trustees have approved the final
Deepwater Horizon Oil Spill Phase IV Early Restoration Plan and Environmental
Assessments on September 14, 2015, after public notice of the proposed plan, a
1
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reasonable opportunity for public comments, and consideration of all comments received,
which final plan includes the project described herein (“Early Restoration Project”); and
WHEREAS, the Trustees have determined that the Early Restoration Project
meets the criteria set forth in Paragraph 6 of the Framework Agreement and is consistent
with section 1006 of the Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act
Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§ 990 et seq.; and
WHEREAS, all Parties agree that this Project Stipulation has been negotiated in
good faith and that it is fair, reasonable, and in the public interest;
NOW, THEREFORE, in consideration of the promises exchanged herein, the
Parties hereby agree and stipulate as follows:
I.

RESTORATION PROJECT
A. The Trustees have selected the Early Restoration Project set forth in Appendix A
(including project description, estimated project cost, and location), attached
hereto and incorporated by reference, as an appropriate restoration project to
address natural resource injuries resulting from the Oil Spill. On May 20, 2015,
the Trustees published for public notice and comment a Draft Phase IV Early
Restoration Plan and Environmental Assessments (the “Phase IV Plan”), that
included the Early Restoration Project. On September 14, 2015, after considering
all public comments received on the draft plan, the Trustees adopted a final Phase
IV Plan that included the Early Restoration Project. The final Phase IV Plan
(along with supporting documentation) is available publicly as described in
Appendix B.
B. The Parties agree that the Early Restoration Project is consistent with section
1006 of the Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act
Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§ 990 et seq., is
in the public interest and meets all of the following criteria:
i.

contributes to making the environment and the public whole by restoring,
rehabilitating, replacing, or acquiring the equivalent of natural resources
or services injured as a result of the Oil Spill, or compensating for interim
losses resulting from the Oil Spill;

ii.

addresses one or more specific injuries to natural resources or services
associated with the Oil Spill;

iii.

seeks to restore natural resources, habitats or natural resource services of
the same type, quality, and of comparable ecological and/or human use
value to compensate for identified resource and service losses resulting
from the Oil Spill;

iv.

is not inconsistent with the anticipated long-term restoration needs and
anticipated final restoration plan; and

v.

is feasible and cost effective.

2
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C. The Early Restoration Project shall be implemented by the following Trustee(s):
the United States Department of the Interior, acting through the Fish and Wildlife
Service (“Implementing Trustee(s)”).
D. Quarterly Reports: The Implementing Trustee(s) shall provide quarterly status
reports on the Early Restoration Project to BPXP describing the progress on
project implementation during each period (including a summary of costs
expended during that quarter), until the conclusion of the calendar year in which
the implementing Trustee(s) has completed construction of the project, or until the
NRD case is concluded by a judicially approved consent decree or final judgment
resolving BPXP’s potential liability for natural resource damages resulting from
the Oil Spill, whichever comes first. For purposes of this reporting, a year will be
divided into the following four quarters: (1) January, February, March; (2) April,
May, June; (3) July, August, September; (4) October, November, December. The
first quarterly status report shall encompass all relevant information from the
quarter in which the Project Stipulation was filed as well as the first subsequent
quarter; therefore the first quarterly report may encompass a timeframe greater
than three (3) months. Quarterly status reports will be due within sixty (60) days
after the end of the applicable quarter.
Annual Reports: Once the Implementing Trustee(s) fulfills its obligations to
submit quarterly reports for the Early Restoration Project, the implementing
Trustee(s) shall provide annual status reports on the Early Restoration Project to
BPXP describing the status of and any changes to the Early Restoration Project
and/or project expenditures during each period. The Implementing Trustee(s)
shall provide annual status reports until the applicable performance criteria,
monitoring, and maintenance period has expired or until the NRD case is
concluded by a judicially approved consent decree or final judgment resolving
BPXP’s potential liability for natural resource damages resulting from the Oil
Spill, whichever comes first. For the purposes of the annual reporting, a reporting
year will cover from January 1st to December 31st. The first annual report will
cover the calendar year immediately following the calendar year in which the
Implementing Trustee(s) has completed construction of the Early Restoration
Project. Annual status reports will be due within sixty (60) days after the
conclusion of that annual reporting year. The Trustees may group multiple Early
Restoration Projects in a single report.
E. All Parties shall also have the right to observe or inspect the implementation of
the Early Restoration Project to the greatest extent practicable based on the design
of the project, site conditions, and any legal limitations on access controlled by
third parties. In addition, BPXP shall have the further right to access and copy
final design, permitting, oversight and monitoring data, and reports that are
collected or generated for the Early Restoration Project. All such data and reports
shall be available to BPXP, after applicable quality assurance/quality control, and
may be incorporated into the Administrative Record for the Deepwater Horizon
Natural Resource Damage Assessment at the discretion of the Trustees in
accordance with the Oil Pollution Act, 33 U.S.C. §§ 2701 et seq., and the Oil
Pollution Act Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§
990 et seq.
3
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II.

FUNDING FOR PROJECTS IMPLEMENTED BY ONE OR MORE
TRUSTEES
A. BPXP shall provide total funding in the amount of $545,110.00 for the Early
Restoration Project. All funds provided to any Trustee under this Stipulation shall
be paid and deposited in accordance with the instructions provided by the
Implementing Trustee(s) pursuant to Paragraph II.C. below.
B. The Trustees shall use the funds paid under this Stipulation only for
implementation of the Early Restoration Project, including oversight, monitoring,
corrective actions, maintenance, and any agreed upon contingency, except as
provided in Paragraphs II.D. and II.E. The estimated cost of the Early Restoration
Project is set forth in Appendix A.
C. Within thirty (30) days after the filing of this Project Stipulation, BPXP shall
cause the transfer of 100% of the funds specified in Paragraph II.A. from the
Early Restoration Subaccount 1 to the account or accounts and in the manner
designated in instructions provided by the Implementing Trustee(s).
D. Any and all funds transferred pursuant to Paragraph II.C. of this Project
Stipulation, along with any accrued interest, that have not been spent and remain
unobligated after the Trustee(s) has completed the Early Restoration Project (or
Replacement Project(s), if applicable), including all performance monitoring and
corrective actions, shall be retained by the Trustees. Such funds may only be used
by the Implementing Trustee(s) for another restoration project agreed to by all
Trustees, provided, however, that such funds may not be used for another project
unless and until the Implementing Trustee(s) has confirmed in writing that the
Early Restoration Project is complete. BPXP shall not be entitled to any
additional NRD Offsets or other credits related to any additional restoration work
performed with such retained funds.
E. At any time after BPXP has made full payment pursuant to Paragraph II.C., the
Trustees may for good cause elect not to implement the Early Restoration Project.
If the Trustees elect not to implement the Early Restoration Project in
substantially the same form as described in Appendix A, the Parties agree that the
Trustees shall apply any unspent funds in accordance with the following
provisions:
1. The Implementing Trustee(s) for the Early Restoration Project or an
affected trustee designated by the Implementing Trustee(s) shall retain the
unspent funds paid by BPXP under this Project Stipulation;
2. The Trustees shall apply the unspent funds to one or more replacement
project(s) (“Replacement Project(s)”), which may include a modified
version of the project described in Appendix A. Any Replacement
Project(s) shall be designed to compensate for lost recreational use

1

The Early Restoration Subaccount means the separate subaccount within the Deepwater Horizon Oil Spill Trust, the
private trust previously established by BPXP that was created and holds the $1 billion BPXP committed toward early
restoration projects, as required by the terms of the Framework Agreement.
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provided by natural resources injured on lands managed by the U.S.
Department of the Interior (DOI) in the five Gulf states;
3. The Trustees’ selection of Replacement Project(s) under these provisions
shall be subject to the criteria set forth in Paragraph 6 of the Framework
Agreement and in Paragraph I.B. of this Project Stipulation, except that
the Replacement Project(s) shall not be subject to the approval by BPXP;
4. The Trustees shall keep BPXP reasonably informed about the progress for
selection of Replacement Project(s) under these provisions;
5. BPXP shall not be required by this Project Stipulation to provide any
funding for the Replacement Project(s) beyond the funding provided
pursuant to Paragraph II.C. and Paragraph II.E.6. below;
6. In addition to the project funding required under Paragraph II.C., BPXP
shall provide funding for reasonable pre-implementation planning costs
associated with identifying and selecting any Replacement Project(s).
Such funding shall be in addition to the funds held in the Early Restoration
Subaccount. BPXP shall not receive any additional NRD Offsets for
planning costs funded pursuant to this paragraph.
7. BPXP shall be entitled to all NRD Offsets as set forth in Section III below.
The timing, selection and/or implementation of any Replacement
Project(s) shall not modify the NRD Offsets as set forth in Section III
below and Appendix C.
8. If any Replacement Project is not implemented by the Trustees for good
cause, the provisions of this Paragraph II.E shall apply to the selection of
any new Replacement Project(s).
F. Notwithstanding any provision of this Project Stipulation, if the cost of the Early
Restoration Project (or Replacement Project(s), if applicable) exceeds the amount
of funding stated in Paragraph II.A. above, the Parties may agree, in writing, to
increase the amount of funding that BPXP will provide for the Early Restoration
Project under this Project Stipulation from the Early Restoration Subaccount.
III.

NRD OFFSETS
A. The natural resources and/or services predicted to result from the Early
Restoration Project (“NRD Offsets”) are set forth in Appendix C, attached hereto
and incorporated by reference. Trustee(s) whose resources are addressed in the
Early Restoration Project, as designated by the Trustee Council in accordance
with Paragraph 11 of the Framework Agreement, are also identified in Appendix
C (“Affected Trustees”). NRD Offsets shall be applied only to the injuries within
the boundaries of the state or states in which the Early Restoration Project is
implemented, or as otherwise provided in Appendix C.
B. Terms used in the NRD Offsets that are defined in OPA or in 15 C.F.R. Part 990
shall have the meaning set forth in the statute or regulations, except where a
different definition is provided in Appendix C or in Appendix D (Glossary of
Terms), attached hereto and incorporated by reference, in which case the meaning
provided in the applicable Appendix shall control.
5
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C. Upon full payment of the amount specified in Paragraph II.A., BPXP shall be
entitled to the NRD Offsets set forth in Appendix C.
D. The Trustees agree that the NRD Offsets set forth in Appendix C shall apply to
the NRDA even if the Early Restoration Project (or Replacement Project(s), if
applicable) does not achieve the anticipated results.
E. BPXP waives the right to claim that the Early Restoration Project (or
Replacement Project(s), if applicable) provides benefits to natural resources or
services beyond those identified in Appendix C, or provides benefits to Trustees
other than those identified in Appendix C.
F. Except as otherwise agreed to by the Parties, none of the terms of this Stipulation,
including, without limitation, the amount of the NRD Offset and the methodology
used to calculate the NRD Offset in this Project Stipulation, shall be used as
precedent for any other restoration project. Furthermore, neither the amount of
the NRD Offset nor the methodology used to calculate the NRD Offset shall be
used as precedent for determining NRD Offsets or the benefits or effects of
restoration in this or for any other case.
G. (1) Any NRD Offsets set forth in Appendix C shall be applied to reduce the
Trustees’ assessment of natural resource damages resulting from the Oil Spill in
any civil litigation or other proceeding brought by the Trustees, individually or
collectively, seeking natural resource damages (“initial application”).
(2) If the Court modifies the Trustees’ assessment of natural resource damages
resulting from the Oil Spill in a way that materially affects their initial application
of the NRD Offsets, then the Trustees shall re-apply the NRD Offsets to reduce
the natural resource damages determined by the Court, once the Court’s
determination is final and is not subject to further appeal. The Trustees shall
provide BPXP notice of any proposed re-application of the NRD Offsets and an
opportunity of no less than sixty (60) days to submit comments and any relevant
information and supporting materials (“BPXP’s submission”). After considering
BPXP’s submission, the Trustees shall issue their modified application of the
NRD Offsets. Within thirty (30) days of receipt of the Trustees’ modified
application of the NRD Offsets, BPXP may seek judicial review of the Trustees’
determination based solely on BPXP’s submission, any response or explanation
provided by the Trustees, and the record of the NRDA and the NRD litigation.
Nothing in this Paragraph shall affect the quantity or definition of NRD Offsets as
set forth in Appendix C, nor shall this Paragraph require application of the NRD
Offsets beyond the limitations set forth in this Stipulation, including the
limitations in Appendix C on Affected Trustees and on the type and/or geographic
scope of the natural resources and/or services against which the Offsets may be
applied.
(3) To the extent NRD Offsets have been applied as provided in this Stipulation,
then BPXP is not entitled to any further application of the NRD Offsets in
litigation nor other proceedings brought by the Trustees.
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IV.

EFFECT OF STIPULATION
A. This Project Stipulation is binding upon the Parties and their successors and
assigns.
B. Except as provided herein, the Parties make no admission of fact or law by
entering into this Project Stipulation.
C. The Trustees agree to incorporate this Project Stipulation into the Administrative
Record for the Deepwater Horizon NRDA.
D. Within five (5) days of execution of this Project Stipulation, the United States,
acting through the United States Department of Justice, counsel representing
those State Trustees who are parties in the Deepwater Horizon Oil Spill MultiDistrict Litigation (“MDL”), and BPXP shall file a notice of this Project
Stipulation, for informational purposes only, with the MDL Court. Such notice
shall be substantially in the same form as the notices of Early Restoration Project
Stipulations previously filed in the MDL. Any such notice may address multiple
Project Stipulations.
E. The Trustees hereby covenant not to sue BPXP for claims for damages or injuries
to or losses of natural resources resulting from the activities of the Trustees in
implementing the Early Restoration Project or, if applicable, Replacement
Project(s).
F. Any modification to this Project Stipulation shall be in writing signed by all
Parties, except that (1) a non-material modification may be made in writing
signed by the Affected Trustees, DOJ, and BPXP; and (2) the Implementing
Trustee(s), DOJ, and BPXP may correct typographical or other non-substantive
scriveners’ errors by substituting a corrected page for the page containing the
error, with the Parties’ agreement to the correction(s) documented by exchange of
e-mails or letters. Any modification that affects the amount of funding to be
provided, the NRD Offsets to be attributed to the project, or the effect of the
Project Stipulation on claims or liabilities shall be considered material. Notice of
any modification, including corrections, shall be filed with the MDL Court for
informational purposes only.

V.

GENERAL PROVISIONS AND RESERVATIONS OF RIGHTS
A. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
this Project Stipulation shall not be construed to limit in any way the authority of
the Trustees to perform assessments, engage in any restoration planning, or select
and implement restoration projects; nor shall it require BPXP to fund any of these
activities, except as required in Paragraph II.E.6.
B. This Project Stipulation fully reserves and shall not limit the Trustees’ rights to
recover costs for reasonable oversight costs related to assessments, restoration
planning activities, selection and implementation of restoration projects, or other
reasonable natural resource damage assessment costs as provided in 33 U.S.C. §
2706 including the Trustees’ costs associated with the selection of Early
Restoration Projects, development of the Early Restoration Plan(s), and general
non-project specific administration and monitoring of the early restoration
7
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process, and any reasonable pre-implementation planning costs associated with
identifying and selecting any Replacement Project(s) not funded by BPXP under
Paragraph II.E.6; provided, however, nothing in this Project Stipulation shall
permit the Trustees to recover additional costs of implementation of the Early
Restoration Project except in accordance with Paragraph II.F.
C. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
this Project Stipulation does not operate to release BPXP from any potential
natural resource damage or other liability, and the Trustees reserve all other
claims against BPXP and/or other parties related to natural resource damage
liability or any other liability arising from the Oil Spill.
D. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
the Trustees reserve the right to use any appropriate methodologies for assessing
natural resources injuries, for determining the natural resource damages and for
planning and scaling restoration for the Oil Spill.
E. Except with respect to the Early Restoration Project that BPXP has agreed to
fund, any Replacement Project(s) selected in accordance with this Project
Stipulation, and the agreed upon NRD Offsets under this Project Stipulation,
BPXP reserves all legal and evidentiary defenses it may have against any claim
asserted by any Trustee, including, without limitation, any defenses related to
natural resource damages arising from the Oil Spill, any natural resource damages
assessment associated with the Oil Spill, and any methodologies the Trustees use
to assess natural resources injuries, determine the natural resource damages
claims, and in planning and scaling restoration. BPXP reserves all claims, crossclaims or counterclaims it may have against any person or entity not a party to
this Project Stipulation.
F. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
the Trustees expressly reserve all claims, demands, and causes of action, either
judicial or administrative, past or future, in law or equity, against any person or
entity not a party to this Project Stipulation for any matter arising out of or in any
way relating to the Oil Spill.
G. The undersigned representative of each Party certifies that he or she is fully
authorized to enter into the terms and conditions of this Project Stipulation and to
execute and legally bind such Party to this document. This Project Stipulation
may be signed in counterparts.
H. To the extent that there is any inconsistency between this Project Stipulation and
the Framework Agreement, this Project Stipulation shall govern.
IN WITNESS WHEREOF, the undersigned Parties have executed and delivered this
Project Stipulation, effective as of the date of execution by all Parties.

8
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Bon Secour
NWR Trail Enhancement Project, Alabama in the matter ofIn re: Oil Spill by the Oil Rig
"Deepwater Horzzon"in the GulfofMexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spiil.
FOR THE UNITED STATES:

Date

~f U
C. CRUD
`~
`~istant Attorney General
Environment &Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

Date

CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official
Department ofthe Interior
1875 Century Boulevard
Atlanta, Georgia 30345

Date

KENNETH J. KOPOCIS
U.S. Environmental Protection Agency
Principal Representative
1200 Pennsylvania Ave. NW
Washington, D.C. 20460

Date

CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric
Administration
Principal Representative
1315 East-West Highway
Silver Spring, MD 20910

Date

ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural
Resources and Environment
1400 Independence Ave. SW
Washington, D,C. 20250
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Bon Secour
NWR Trail Enhancement Project, Alabama in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE UNITED STATES:
_______________________
Date

________________________________
JOHN C. CRUDEN
Assistant Attorney General
Environment & Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

____9/15/15___________
Date

________________________________
CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official
Department of the Interior
1875 Century Boulevard
Atlanta, Georgia 30345

____9/16/15___________
Date

________________________________
KENNETH J. KOPOCIS
U.S. Environmental Protection Agency
Principal Representative
1200 Pennsylvania Ave. NW
Washington, D.C. 20460

_______________________
Date

________________________________
CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric
Administration
Principal Representative
1315 East-West Highway
Silver Spring, MD 20910

____9/16/15___________
Date

________________________________
ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural
Resources and Environment
1400 Independence Ave. SW
Washington, D.C. 20250
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Bon Secour
NWR Trail Enhancement Project, Alabama in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF ALABAMA:

____9/15/15_____________
Date

________________________________
N. GUNTER GUY, JR.
Alabama Department of Conservation
and Natural Resources
Commissioner of Conservation
64 N. Union Street
Montgomery, AL 36130

____9/15/15___________
Date

________________________________
BERRY H. TEW, JR.
Geological Survey of Alabama
and State Oil and Gas Board of Alabama
State Geologist/Oil & Gas Supervisor
P.O. Box 869999
Tuscaloosa, AL 35486-6999
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Bon Secour
NWR Trail Enhancement Project, Alabama in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF FLORIDA:

______9/15/15__________
Date

________________________________
LARRY MORGAN
Florida Department of Environmental
Protection
Senior Deputy General Counsel
3900 Commonwealth Blvd., MS 35
Tallahassee, Florida 32399-3000

______9/15/15__________
Date

________________________________
NICK WILEY
Florida Fish and Wildlife Conservation
Commission
Executive Director
620 South Meridian Street
Tallahassee, Florida 32399-1600
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Bon Secour
NWR Trail Enhancement Project, Alabama in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF LOUISIANA:
______9/15/15_________
Date

________________________________
KYLE GRAHAM
Louisiana Coastal Protection and
Restoration Authority
Executive Director
P.O. Box 44027
Baton Rouge, Louisiana 70804

______9/15/15_________
Date

_______________________________
BRIAN WYNNE
Louisiana Oil Spill Coordinator’s Office
Director
P.O. Box 66614
Baton Rouge, Louisiana 70896

______9/15/15_________
Date

_______________________________
PEGGY HATCH
Louisiana Department of Environmental
Quality
Secretary
P.O. Box 4301
Baton Rouge, Louisiana 70821-4301

______9/15/15_________
Date

_______________________________
ROBERT BARHAM
Louisiana Department of Wildlife and
Fisheries
Secretary
P.O. Box 98000
Baton Rouge, Louisiana 70898

______9/15/15_________
Date

_______________________________
STEPHEN CHUSTZ
Louisiana Department of Natural Resources
Secretary
P.O. Box 94396
Baton Rouge, Louisiana 70804-9396
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Bon Secour
NWR Trail Enhancement Project, Alabama in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF MISSISSIPPI:

____9/16/15_______
Date

________________________________
GARY C. RIKARD
Mississippi Department of Environmental
Quality
Executive Director
P.O. Box 2261
Jackson, Mississippi 39225-2261
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Bon Secom
NWR Trail Enhancement Project, Alabama in the matter of In re: Oil Spill by the Oil Rig
"Deepwater Horizon" in the Gulf ofMexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Date

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

RICHARD A. HYDE, P .E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Bon Secour
NWR Trail Enhancement Project, Alabama in the matter of In re: Oil Spill by the Oil Rig
"Deepwater Horizon" in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Date

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Date

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

RICHARD A. HYDE, P .E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Bon Secour
NWR Trail Enhancement Project, Alabama in the matter of In re: Oil Spill by the Oil Rig
"Deepwater Horizon" in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Date

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

-------------------

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

SEP 1 5 2015
Date

RICHARD A. HYDE, P.E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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APPENDIX A
EARLY RESTORATION PROJECT

Appendix A: Bon Secour NWR Trail Enhancement Project,
Alabama
1.0

INTRODUCTION

This document describes the Bon Secour NWR Trail Enhancement Project, Alabama (the
“Early Restoration Project”) to be implemented with funding provided by BPXP,
resulting in the NRD Offsets identified in Appendix C. This document is part of a
Project Stipulation executed by BPXP, the Trustees, and the United States Department of
Justice.
2.0

PROJECT DESCRIPTION

The action area is located on the eastern boundary of Bon Secour National Wildlife
Refuge in Alabama. The project will replace an existing and aged gravel trail and wooden
boardwalk with a safer, and easier to traverse, new compressed rubber trail and
composite material boardwalk. The project will also upgrade 2 handicap parking places
in the existing parking lot. An approximately 10 foot tall observation platform (made
from the same material as the boardwalk) will also be constructed at a place yet to be
selected.
3.0

PROJECT IMPLEMENTATION

3.1

Performance Criteria, Monitoring and Maintenance

Project performance will be assessed as defined in Section 8.1.4 of the Phase IV Early
Restoration Plan and Environmental Assessments (the “Phase IV Plan”).
Project implementation will commence upon the filing of the Notice of Stipulation with
the MDL Court. Project implementation will be complete when the performance criteria
consistent with Section 8.1.4 of the Phase IV Plan have been met.
3.2

Estimated Project Costs – Bon Secour NWR Trail Enhancement Project, Alabama

The total estimated cost to implement the Bon Secour NWR Trail Enhancement Project,
Alabama is $545,110.00, consistent with Section 8.1.6of the Phase IV Plan.
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APPENDIX B
EARLY RESTORATION PLAN
The Early Restoration Project is included in the Deepwater Horizon Oil Spill Phase IV
Early Restoration Plan and Environmental Assessments (“Phase IV Plan”), available at
www.doi.gov/deepwaterhorizon, which was adopted by the Trustees after public review
and comment. Public comments received on the Plan are summarized in the Plan, and
Trustees’ responses to the comments are included. All public comments received on the
Plan are included in full in the NRDA Administrative Record for the Plan, which can be
found at the same web address.
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APPENDIX C
NRD OFFSETS FOR BON SECOUR NWR TRAIL ENHANCEMENT

PROJECT, ALABAMA
The NRD Offsets for the Bon Secour NWR Trail Enhancement Project, Alabama are
$1,090,220 expressed in present value 2014 dollars to be applied against the monetized
value of lost recreational use provided by natural resources injured on lands managed by
the U.S. Department of the Interior (DOI) in the five Gulf states, which will be
determined by the Trustees’ assessment of lost recreational use for the Oil Spill.
For the purposes of applying the NRD Offsets to the calculation of injury after the
Trustees’ assessment of lost recreational use for the Oil Spill, the Parties agree as
follows:
•

The Parties agree to restate the NRD Offsets in the present value year used in the
Trustees' assessment of lost recreational use for the Oil Spill.

•

The discount rate and method used to restate the present value of the NRD Offsets
will be the same as that used to express the present value of the damages.

For the purposes of Paragraph III.A. of this Project Stipulation, the Affected Trustees
whose resources are addressed by this Early Restoration Project are DOI, EPA, NOAA,
USDA, the Coastal Protection and Restoration Authority of Louisiana, the Louisiana Oil
Spill Coordinator’s Office, the Louisiana Department of Natural Resources, the Louisiana
Department of Wildlife and Fisheries, the Louisiana Department of Environmental
Quality, the Alabama Department of Conservation and Natural Resources, the Geological
Survey of Alabama, the Florida Department of Environmental Protection, the Florida
Fish and Wildlife Conservation Commission, the Mississippi Department of
Environmental Quality, the Texas Parks and Wildlife Department, the Texas General
Land Office and the Texas Commission on Environmental Quality.
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APPENDIX D
GLOSSARY OF TERMS

There are no additional defined terms for this Early Restoration Project.
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Stipulation Regarding Early Restoration Project
for the Deepwater Horizon Oil Spill Texas Rookery Islands Project

This Stipulation Regarding an Early Restoration Project for the Deepwater Horizon Oil Spill –
Texas Rookery Islands Project (“Project Stipulation” or “Stipulation”), is made by and among
BP Exploration & Production Inc. (“BPXP”), the State Trustees and Federal Trustees as defined
herein (collectively, with the United States Department of Justice, the “Parties”) in accordance
with the Framework for Early Restoration Addressing Injuries Resulting from the Deepwater
Horizon Oil Spill (“Framework Agreement”) executed April 20, 2011. Except as set forth
herein, this Project Stipulation is governed by the Framework Agreement and incorporates its
terms by reference. This Project Stipulation will be effective when signed by an authorized
representative of each of the Parties.
WHEREAS, for purposes of this Project Stipulation, the United States is acting on behalf
of the following federal trustees of natural resources: the Secretary of the United States
Department of the Interior (“DOI”), through its applicable bureaus, the Administrator of the
National Oceanic and Atmospheric Administration (“NOAA”), the Administrator of the United
States Environmental Protection Agency (“EPA”), and the Secretary of the United States
Department of Agriculture (“USDA”) (collectively “Federal Trustees”); and
WHEREAS, for purposes of this Project Stipulation, the States of Alabama, Florida,
Louisiana, Mississippi, and/or Texas (collectively, “States”) are acting through the following
state trustees of natural resources: for the State of Alabama, the Alabama Department of
Conservation and Natural Resources and the Geological Survey of Alabama; for the State of
Florida, the Florida Department of Environmental Protection and the Florida Fish and Wildlife
Conservation Commission; for the State of Louisiana, the Louisiana Coastal Protection and
Restoration Authority, the Louisiana Oil Spill Coordinator’s Office, the Louisiana Department of
Environmental Quality, the Louisiana Department of Wildlife and Fisheries, and the Louisiana
Department of Natural Resources; for the State of Mississippi, the Mississippi Department of
Environmental Quality; and for the State of Texas, the Texas Parks and Wildlife Department, the
Texas General Land Office, and the Texas Commission on Environmental Quality (collectively,
“State Trustees”; the State and Federal Trustees collectively are referred to as the “Trustees”);
and
WHEREAS, on or about April 20, 2010, the mobile offshore drilling unit Deepwater
Horizon experienced an explosion, fire and subsequent sinking in the Gulf of Mexico resulting in
a release of oil into the Gulf of Mexico and response actions (“the Oil Spill”); and
WHEREAS, the Trustees are conducting a Natural Resource Damage Assessment
(“NRDA”), as that term is defined in 15 C.F.R. § 990.30 and corresponding state law provisions,
to determine Natural Resource Damages resulting from the Oil Spill in accordance with federal
and state laws and authorities; and
WHEREAS, while the NRDA is continuing, the Trustees approved the final Deepwater
Horizon Oil Spill Phase IV Early Restoration Plan and Environmental Assessments on
September 14, 2015, after public notice of the proposed plan, a reasonable opportunity for public
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comments, and consideration of all comments received, which final plan includes the project
described herein (“Early Restoration Project”); and
WHEREAS, the Trustees have determined that the Early Restoration Project meets the
criteria set forth in Paragraph 6 of the Framework Agreement and is consistent with section 1006
of the Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act Regulations (Natural
Resource Damage Assessments), 15 C.F.R. §§ 990 et seq.; and
WHEREAS, all Parties agree that this Project Stipulation has been negotiated in good
faith and that it is fair, reasonable, and in the public interest;
NOW, THEREFORE, in consideration of the promises exchanged herein, the Parties
hereby agree and stipulate as follows:
I.

RESTORATION PROJECT
A. The Trustees have selected the Early Restoration Project set forth in Appendix A
(including project description, estimated project cost, and location), attached hereto and
incorporated by reference, as an appropriate restoration project to address natural
resource injuries resulting from the Oil Spill. On May 20, 2015, the Trustees published
for public notice and comment a Draft Phase IV Early Restoration Plan and
Environmental Assessments (the “Phase IV Plan”), that included the Early Restoration
Project. On September 14, 2015, after considering all public comments received on the
draft plan, the Trustees adopted a final Phase IV Plan that included the Early Restoration
Project. The final Phase IV Plan (along with supporting documentation) is available
publicly as described in Appendix B.
B. The Parties agree that the Early Restoration Project is consistent with section 1006 of the
Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act Regulations (Natural
Resource Damage Assessments), 15 C.F.R. §§ 990 et seq., is in the public interest and
meets all of the following criteria:
i.

contributes to making the environment and the public whole by restoring,
rehabilitating, replacing, or acquiring the equivalent of natural resources or
services injured as a result of the Oil Spill, or compensating for interim losses
resulting from the Oil Spill;

ii.

addresses one or more specific injuries to natural resources or services associated
with the Oil Spill;

iii.

seeks to restore natural resources, habitats or natural resource services of the same
type, quality, and of comparable ecological and/or human use value to
compensate for identified resource and service losses resulting from the Oil Spill;

iv.

is not inconsistent with the anticipated long-term restoration needs and anticipated
final restoration plan; and

v.

is feasible and cost effective.

C. The Early Restoration Project shall be implemented jointly by the following Trustees: the
Texas Parks and Wildlife Department, the Texas General Land Office, and the Texas
Commission on Environmental Quality “Texas Trustees” and DOI (“Implementing
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Trustees”). The Early Restoration Project consists of four components
(“Component(s)”): Dickinson Bay Rookery Island II, Dressing Point Rookery Island,
Rollover Bay Rookery Island, and Smith Point Rookery Island. A description of each of
the Components is set forth in Appendix A. The Implementing Trustee for each
Component is as follows:
i.

DOI shall implement the Dressing Point Rookery Island Restoration project
component;

ii.

The Texas Trustees shall implement the Dickinson Bay, Rollover Bay, and Smith
Point Rookery Island Restoration project components.

D. Quarterly Reports: The Implementing Trustee(s) shall provide quarterly status reports on
each of the Early Restoration Project Components to BPXP describing the progress on
Component implementation during each period (including a summary of costs expended
during that quarter), until the conclusion of the calendar year in which the Implementing
Trustees have completed construction of the Component, or until the NRD case is
concluded by a judicially approved consent decree or final judgment resolving BPXP’s
potential liability for natural resource damages resulting from the Oil Spill, whichever
comes first. For purposes of this reporting, a year will be divided into the following four
quarters: (1) January, February, March; (2) April, May, June; (3) July, August,
September; (4) October, November, December. The first quarterly status report shall
encompass all relevant information from the quarter in which the Project Stipulation was
filed as well as the first subsequent quarter; therefore the first quarterly report may
encompass a timeframe greater than three (3) months. Quarterly status reports will be
due within sixty (60) days after the end of the applicable quarter.
Annual Reports: Once the Implementing Trustee(s) fulfill their obligation to submit
quarterly reports for the Early Restoration Project Components, the Implementing
Trustees shall provide annual status reports on each Early Restoration Project Component
to BPXP describing the status of and any changes to the Early Restoration Project
Component and/or project Component expenditures during each period. The
Implementing Trustees shall provide annual status reports until the applicable
performance criteria, monitoring, and maintenance period has expired or until the NRD
case is concluded by a judicially approved consent decree or final judgment resolving
BPXP’s potential liability for natural resource damages resulting from the Oil Spill,
whichever comes first. For the purposes of the annual reporting, a reporting year will
cover from January 1st to December 31st. The first annual report will cover the calendar
year immediately following the calendar year in which the Implementing Trustee(s) have
completed construction of the Early Restoration Project Component. Annual status
reports will be due within sixty (60) days after the conclusion of that annual reporting
year. The Trustees may group multiple Early Restoration Projects or Project
Components in a single report.
E. All Parties shall have the right to observe or inspect the implementation of each Early
Restoration Project Component to the greatest extent practicable under applicable laws
based on Trustee safety requirements, permit conditions, Trustee knowledge of the
scheduling of monitoring activities, and site-specific conditions as set forth and in
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accordance with the terms of the project monitoring plan in Appendix E. Except as
otherwise provided under the project monitoring plan, all data and reports available to
BPXP under the terms of the project monitoring plan shall be provided after applicable
quality assurance/quality control (if any), and may be incorporated into the
Administrative Record for the Deepwater Horizon Natural Resource Damage Assessment
at the discretion of the Trustees in accordance with the Oil Pollution Act, 33 U.S.C. §§
2701 et seq., and the Oil Pollution Act Regulations (Natural Resource Damage
Assessments), 15 C.F.R. §§ 990 et seq.
II.

FUNDING FOR PROJECTS IMPLEMENTED BY ONE OR MORE TRUSTEES
A. BPXP shall provide total funding in the amount of $20,603,770 (“Amount Owed”) for
the Early Restoration Project. BPXP shall provide the funding in accordance with
Paragraph II.C., below, absent the entry of a judicial stay or other court order that
prevents project implementation or otherwise affects the terms of this Project Stipulation.
All funds provided to any Trustee under this Stipulation shall be paid and deposited in
accordance with the instructions provided by the Implementing Trustees pursuant to
Paragraph II.C., below.
B. The Trustees shall use the funds paid under this Stipulation only for implementation of
the Early Restoration Project, including oversight, monitoring, corrective actions,
maintenance, and any agreed upon contingency, except as provided in Paragraphs II.D.
and II.E. The estimated cost of the Early Restoration Project is set forth in Appendix A.
C. Within fourteen (14) days after the filing of this Project Stipulation, BPXP shall cause the
transfer of the Amount Owed from the Early Restoration Subaccount 1 to the account or
accounts and in the manner designated in instructions provided by the Implementing
Trustees. This payment represents 100% funding for the entire Early Restoration Project,
and shall be paid as follows:
1. DOI shall receive $3,939,078; and
2. the State of Texas shall receive $16,664,692.
D. Any and all funds transferred pursuant to Paragraph II.C. of this Project Stipulation,
along with any accrued interest, that have not been spent and remain unobligated after the
Trustees have completed an Early Restoration Project Component (or Replacement
Component(s), if applicable), including all performance monitoring and corrective
actions, shall be retained by the Trustees. Such funds may only be used by the
Implementing Trustees for another restoration project or project component agreed to by
all Trustees, provided, however, that such funds may not be used for another project
unless and until the Implementing Trustees have confirmed in writing that the Early
Restoration Project Component is complete. BPXP shall not be entitled to any additional
NRD Offsets or other credits related to any additional restoration work performed with
such retained funds.

1

The Early Restoration Subaccount means the separate subaccount within the Deepwater Horizon Oil Spill Trust, the private
trust previously established by BPXP that was created and holds the $1 billion BPXP committed toward early restoration
projects, as required by the terms of the Framework Agreement.
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E. Provisions Governing Selection of Replacement Component(s): At any time after BPXP
has provided 100% of the funding for the Early Restoration Project pursuant to Paragraph
II.C., the Trustees may for good cause elect not to implement one or more of the
Components of the Early Restoration Project. If the Trustees elect not to implement one
or more of the Components of the Early Restoration Project in substantially the same
form as described in Appendix A, the Parties agree that the Trustees shall apply any
unspent funds in accordance with the following provisions:
1. The Implementing Trustees for the Early Restoration Project or an affected trustee
designated by the Implementing Trustees shall retain the unspent funds paid by
BPXP under this Project Stipulation;
2. The Trustees shall apply the unspent funds to one or more replacement
component(s) (“Replacement Component(s)”), which may include a modified
version of the Component(s) described in Appendix A. Any Replacement
Component(s) shall be implemented in Texas and shall be designed to
compensate for pelicans, gulls, royal and sandwich terns, great blue herons,
roseate spoonbills, reddish egrets, great egrets, snowy egrets, tricolored herons,
and/or black-crowned night herons in Texas and the Gulf of Mexico, as outlined
in Appendix C;
3. The Trustees’ selection of Replacement Component(s) under these provisions
shall be subject to the criteria set forth in Paragraph 6 of the Framework
Agreement and in Paragraph I.B. of this Project Stipulation, except that the
Replacement Component(s) shall not be subject to approval by BPXP;
4. The Trustees shall keep BPXP reasonably informed about the progress for
selection of Replacement Component(s) under these provisions;
5. BPXP shall not be required by this Project Stipulation to provide any funding for
the Replacement Component(s) beyond the funding provided pursuant to
Paragraph II.C. and Paragraph II.E.6. below;
6. In addition to the project funding required under Paragraph II.C., BPXP shall
provide funding for reasonable pre-implementation planning costs associated with
identifying and selecting any Replacement Component(s). Such funding shall be
in addition to the funds held in the Early Restoration Subaccount. BPXP shall not
receive any additional NRD Offsets for planning costs funded pursuant to this
paragraph.
7. BPXP shall be entitled to the NRD Offsets set forth in and in accordance with
Section III below and Appendix C. The timing, selection and/or implementation
of any Replacement Component(s) shall not modify the NRD Offsets as set forth
in Section III below and Appendix C.
8. If any Replacement Component is not implemented by the Trustees for good
cause, the provisions of this Paragraph II.E shall apply to the selection of any new
Replacement Component(s).
F. Notwithstanding any provision of this Project Stipulation, if the cost of the Early
Restoration Project (or Replacement Component(s), if applicable) exceeds the amount of
funding stated in Paragraph II.A. above, the Parties may agree, in writing, to increase the
5

Case 2:10-md-02179-CJB-SS Document 15378-5 Filed 09/24/15 Page 6 of 41

amount of funding that BPXP will provide for the Early Restoration Project (or
Replacement Component(s), if applicable) under this Project Stipulation from the Early
Restoration Subaccount.
G. The Implementing Trustees may shift or transfer funds that they have received pursuant
to this Stipulation among each other, as they determine to be necessary or appropriate to
allow for completion of the Early Restoration Project Components (or Replacement
Component(s), if applicable).
III.

NRD OFFSETS
A. The natural resources and/or services predicted to result from the Early Restoration
Project (“NRD Offsets”) are set forth in Appendix C, attached hereto and incorporated by
reference. Trustee(s) whose resources are addressed in the Early Restoration Project, as
designated by the Trustee Council in accordance with Paragraph 11 of the Framework
Agreement, are also identified in Appendix C (“Affected Trustees”). NRD Offsets shall
be applied only to the injuries within the boundaries of the state or states in which the
Early Restoration Project is implemented or as otherwise provided in Appendix C.
B. Terms used in the NRD Offsets that are defined in OPA or in 15 C.F.R. Part 990 shall
have the meaning set forth in the statute or regulations, except where a different
definition is provided in Appendix C or in Appendix D (Glossary of Terms), attached
hereto and incorporated by reference, in which case the meaning provided in the
applicable Appendix shall control.
C. BPXP shall be entitled to the NRD Offsets set forth in Appendix C upon full payment of
the sums specified in Paragraph II.C.
D. The Trustees agree that the NRD Offsets set forth in Appendix C shall apply to the
NRDA even if the Early Restoration Project (or Replacement Component(s), if
applicable) does not achieve the anticipated results.
E. BPXP waives the right to claim that the Early Restoration Project (or Replacement
Component(s), if applicable) provides benefits to natural resources or services beyond
those identified in Appendix C, or provides benefits to Trustees other than those
identified in Appendix C.
F. Except as otherwise agreed to by the Parties, none of the terms of this Stipulation,
including, without limitation, the amount of the NRD Offset and the methodology used to
calculate the NRD Offset in this Project Stipulation, shall be used as precedent for any
other restoration project. Furthermore, neither the amount of the NRD Offset nor the
methodology used to calculate the NRD Offset shall be used as precedent for determining
NRD Offsets or the benefits or effects of restoration in this or for any other case.
G. (1) Any NRD Offsets set forth in Appendix C shall be applied to reduce the Trustees’
assessment of natural resource damages resulting from the Oil Spill in any civil litigation
or other proceeding brought by the Trustees, individually or collectively, seeking natural
resource damages (“initial application”).
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(2) If the Court modifies the Trustees’ assessment of natural resource damages resulting
from the Oil Spill in a way that materially affects their initial application of the NRD
Offsets, then the Trustees shall re-apply the NRD Offsets to reduce the natural resource
damages determined by the Court, once the Court’s determination is final and is not
subject to further appeal. The Trustees shall provide BPXP notice of any proposed reapplication of the NRD Offsets and an opportunity of no less than sixty (60) days to
submit comments and any relevant information and supporting materials (“BPXP’s
submission”). After considering BPXP’s submission, the Trustees shall issue their
modified application of the NRD Offsets. Within thirty (30) days of receipt of the
Trustees’ modified application of the NRD Offsets, BPXP may seek judicial review of
the Trustees’ determination based solely on BPXP’s submission, any response or
explanation provided by the Trustees, and the record of the NRDA and the NRD
litigation. Nothing in this Paragraph shall affect the quantity or definition of NRD
Offsets as set forth in Appendix C, nor shall this Paragraph require application of the
NRD Offsets beyond the limitations set forth in this Stipulation, including the limitations
in Appendix C on Affected Trustees and on the type and/or geographic scope of the
natural resources and/or services against which the Offsets may be applied.
(3) To the extent NRD Offsets have been applied as provided in this Stipulation, then
BPXP is not entitled to any further application of the NRD Offsets in litigation nor other
proceedings brought by the Trustees.
IV.

EFFECT OF STIPULATION
A. This Project Stipulation is binding upon the Parties and their successors and assigns.
B. Except as provided herein, the Parties make no admission of fact or law by entering into
this Project Stipulation.
C. The Trustees agree to incorporate this Project Stipulation into the Administrative Record
for the Deepwater Horizon NRDA.
D. Within five (5) days of execution of this Project Stipulation, the United States, acting
through the United States Department of Justice, counsel representing those State
Trustees who are parties in the Deepwater Horizon Oil Spill Multi-District Litigation
(“MDL”), and BPXP shall file a notice of this Project Stipulation, for informational
purposes only, with the MDL Court. Such notice shall be substantially in the same form
as the notices of Early Restoration Project Stipulations previously filed in the MDL. Any
such notice may address multiple Project Stipulations.
E. The Trustees hereby covenant not to sue BPXP for claims for damages or injuries to or
losses of natural resources resulting from the activities of the Trustees in implementing
the Early Restoration Project or, if applicable, Replacement Component(s).
F. Any modification to this Project Stipulation shall be in writing signed by all Parties,
except that (1) a non-material modification may be made in writing signed by the
Affected Trustees, DOJ, and BPXP; and (2) the Implementing Trustees and BPXP may
correct typographical or other non-substantive scriveners’ errors by substituting a
corrected page for the page containing the error, with the Parties’ agreement to the
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correction(s) documented by exchange of e-mails or letters. Any modification that
affects the amount of funding to be provided, the NRD Offsets to be attributed to the
project, or the effect of the Project Stipulation on claims or liabilities shall be considered
material. Notice of any modification, including corrections, shall be filed with the MDL
Court for informational purposes only.
V.

GENERAL PROVISIONS AND RESERVATIONS OF RIGHTS
A. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E., this
Project Stipulation shall not be construed to limit in any way the authority of the Trustees
to perform assessments, engage in any restoration planning, or select and implement
restoration projects; nor shall it require BPXP to fund any of these activities, except as set
forth in Paragraph II.E.6.

B. This Project Stipulation fully reserves and shall not limit the Trustees’ rights to recover
costs for reasonable oversight costs related to assessments, restoration planning activities,
selection and implementation of restoration projects, or other reasonable natural resource
damage assessment costs as provided in 33 U.S.C. § 2706 including the Trustees’ costs
associated with the selection of Early Restoration Projects, development of the Early
Restoration Plan(s), and general non-project specific administration and monitoring of
the early restoration process, and any reasonable pre-implementation planning costs
associated with identifying and selecting any Replacement Component(s) not funded by
BPXP under Paragraph II.E.6 ; provided, however, nothing in this Project Stipulation
shall permit the Trustees to recover additional costs of implementation of the Early
Restoration Project except in accordance with Paragraph II.F.
C. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E., this
Project Stipulation does not operate to release BPXP from any potential natural resource
damage or other liability, and the Trustees reserve all other claims against BPXP and/or
other parties related to natural resource damage liability or any other liability arising from
the Oil Spill.
D. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E., the
Trustees reserve the right to use any appropriate methodologies for assessing natural
resources injuries, for determining the natural resource damages and for planning and
scaling restoration for the Oil Spill.
E. Except with respect to the Early Restoration Project that BPXP has agreed to fund, any
Replacement Component(s) selected in accordance with this Project Stipulation, and the
agreed upon NRD Offsets under this Project Stipulation, BPXP reserves all legal and
evidentiary defenses it may have against any claim asserted by any Trustee, including,
without limitation, any defenses related to natural resource damages arising from the Oil
Spill, any natural resource damages assessment associated with the Oil Spill, and any
methodologies the Trustees use to assess natural resources injuries, determine the natural
resource damages claims, and in planning and scaling restoration. BPXP reserves all
claims, cross-claims or counterclaims it may have against any person or entity not a party
to this Project Stipulation.
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F. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E., the
Trustees expressly reserve all claims, demands, and causes of action, either judicial or
administrative, past or future, in law or equity, against any person or entity not a party to
this Project Stipulation for any matter arising out of or in any way relating to the Oil
Spill.
G. The undersigned representative of each Party certifies that he or she is fully authorized to
enter into the terms and conditions of this Project Stipulation and to execute and legally
bind such Party to this document. This Project Stipulation may be signed in counterparts.
H. To the extent that there is any inconsistency between this Project Stipulation and the
Framework Agreement, this Project Stipulation shall govern.
IN WITNESS WHEREOF, the undersigned Parties have executed and delivered this Project
Stipulation, effective as of the date of execution by all Parties.
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Texas Rookery Islands
Project in the matter ofIn re: Oil Spill by the Oil Rig "Deepwater Horizon"in the Gulfof
Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
F(JR THE UNITED STATES:

Date

U.S. Department of Justice
Washington, D.C. 20530

Date

CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official
Department ofthe Interior
1875 Century Boulevard
Atlanta, Georgia 30345

Date

KENNETH J. KOPOCIS
U.S. Environmental Protection Agency
Principal Representative
1200 Pennsylvania Ave. NW
Washington, D.C. 20460

Date

CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric Administration
Principal Representative
1315 East-West Highway
Silver Spring, MD 20910

Date

ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural Resources
and Environment
1400 Independence Ave. SW
Washington, D.C. 20250

to
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Texas Rookery Islands
Project in the matter of In re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of
Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE UNITED STATES:

_______________________
Date

________________________________
JOHN C. CRUDEN
Assistant Attorney General
Environment & Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

_____9/15/15____________
Date

________________________________
CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official
Department of the Interior
1875 Century Boulevard
Atlanta, Georgia 30345

____9/16/15________
Date

________________________________
KENNETH J. KOPOCIS
U.S. Environmental Protection Agency
Principal Representative
1200 Pennsylvania Ave. NW
Washington, D.C. 20460

_______________________
Date

________________________________
CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric Administration
Principal Representative
1315 East-West Highway
Silver Spring, MD 20910

_____9/16/15____________
Date

________________________________
ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural Resources
and Environment
1400 Independence Ave. SW
Washington, D.C. 20250
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Texas Rookery Islands
Project in the matter of In re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of
Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF ALABAMA:

____9/15/15_____________
Date

________________________________
N. GUNTER GUY, JR.
Alabama Department of Conservation
and Natural Resources
Commissioner of Conservation
64 N. Union Street
Montgomery, AL 36130

____9/15/15___________
Date

________________________________
BERRY H. TEW, JR.
Geological Survey of Alabama
and State Oil and Gas Board of Alabama
State Geologist/Oil & Gas Supervisor
P.O. Box 869999
Tuscaloosa, AL 35486-6999
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Texas Rookery Islands
Project in the matter of In re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of
Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF FLORIDA:

______9/15/15__________
Date

________________________________
LARRY MORGAN
Florida Department of Environmental
Protection
Senior Deputy General Counsel
3900 Commonwealth Blvd., MS 35
Tallahassee, Florida 32399-3000

______9/15/15__________
Date

________________________________
NICK WILEY
Florida Fish and Wildlife Conservation
Commission
Executive Director
620 South Meridian Street
Tallahassee, Florida 32399-1600
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Texas Rookery Islands
Project in the matter of In re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of
Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF LOUISIANA:

______9/15/15_________
Date

________________________________
KYLE GRAHAM
Louisiana Coastal Protection and Restoration
Authority
Executive Director
P.O. Box 44027
Baton Rouge, Louisiana 70804

______9/15/15_________
Date

_______________________________
BRIAN WYNNE
Louisiana Oil Spill Coordinator’s Office
Director
P.O. Box 66614
Baton Rouge, Louisiana 70896

______9/15/15_________
Date

_______________________________
PEGGY HATCH
Louisiana Department of Environmental Quality
Secretary
P.O. Box 4301
Baton Rouge, Louisiana 70821-4301

______9/15/15_________
Date

_______________________________
ROBERT BARHAM
Louisiana Department of Wildlife and Fisheries
Secretary
P.O. Box 98000
Baton Rouge, Louisiana 70898

______9/15/15_________
Date

_______________________________
STEPHEN CHUSTZ
Louisiana Department of Natural Resources
Secretary
P.O. Box 94396
Baton Rouge, Louisiana 70804-9396
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Texas Rookery Islands
Project in the matter of In re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of
Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF MISSISSIPPI:

_______9/16/15________
Date

________________________________
GARY C. RIKARD
Mississippi Department of Environmental Quality
Executive Director
P.O. Box 2261
Jackson, Mississippi 39225-2261
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Texas Rookery Islands
Project in the matter of In re: Oil Spill by the Oil Rig "Deepwater Horizon" in the Gulf of
Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Date

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

RICHARD A. HYDE, P.E.
Texas Commission on Environmental Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Texas Rookery Islands
Project in the matter of In re: Oil Spill by the Oil Rig "Deepwater Horizon" in the Gulf of
Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Date

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Date

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

RICHARD A. HYDE, P.E.
Texas Commission on Environmental Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Texas Rookery Islands
Project in the matter of In re: Oil Spill by the Oil Rig "Deepwater Horizon" in the Gu(f of
Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Date

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Date

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

SEP 1 5 2015
Date

RICHARD A. HYDE, P.E.
Texas Commission on Environmental Quality
Executive Director
P. 0. Box 13807
Austin. Texas 78711
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APPENDIX A
EARLY RESTORATION PROJECT

Appendix A: Texas Rookery Islands
1.0

INTRODUCTION

This document describes the Texas Rookery Islands Project (the “Early Restoration Project” or
“Project”) to be implemented with funding provided by BPXP, resulting in the NRD Offsets
identified in Appendix C. This document is part of a Project Stipulation executed by BPXP, the
Trustees, and the United States Department of Justice.
2.0

PROJECT DESCRIPTION

The goal of Texas Rookery Islands project is to restore and protect four bird rookery islands in
Texas, as well as brown pelicans, gulls, terns, and wading birds including great blue herons,
roseate spoonbills, reddish egrets, great egrets, snowy egrets, tricolored herons, and/or blackcrowned night herons, and to help compensate the public for Spill-related injuries to these
species. The restoration work proposed at each island involves creation/restoration of island
mass, breakwater construction, and/or revegetation. The restoration methods to be used are
established methods for this type of restoration activity.
The Trustees propose to restore and protect four bird rookery islands in Texas. The four
locations are Dickinson Bay, Dressing Point, Rollover Bay, and Smith Point (Figures 1-4).
2.1

Dickinson Bay Rookery Island Restoration

Restoration of the rookery will occur on a selected project site in Dickinson Bay. The project
will involve restoring the island in open water to a size of approximately 4 acres and sculpting
the island to prescribed slopes and elevations. The island will be designed to support brush
nesters, and control measures will be incorporated to protect the restored habitat against forces
that caused the loss of the original island. The Texas Trustees will be the lead Trustee for the
design and construction of this project, working cooperatively with DOI. The project will protect
and create additional habitat for bird nesting, and is expected to lead to an increase in the number
of nesting birds.
2.2

Dressing Point Rookery Island Restoration

Restoration and protection of Dressing Point Island, a coastal island in East Matagorda Bay on
Big Boggy National Wildlife Refuge (NWR), will involve restoring island mass, enhancing
the existing island, restoring scrub-shrub vegetation, enhancing emergent shell substrate, and
constructing breakwater structures. DOI will be the lead Trustee for the design and
construction of this project, working cooperatively with the Texas Trustees. The project will
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protect, enhance, and create additional habitat for bird nesting, and is expected to lead to an
increase in the number of nesting birds.
2.3

Rollover Bay Rookery Island Restoration

Restoration on Rollover Bay Island, located adjacent to the Intracoastal Waterway in East
(Galveston) Bay will involve restoring island mass, enhancing the existing island, restoring
scrub-shrub vegetation and construction breakwater or armoring structures. The Texas
Trustees will be the lead Trustee for the design and construction of this project, working
cooperatively with DOI. The project will protect and create additional habitat for bird nesting,
and is expected to lead to an increase in the number of nesting birds.
2.4

Smith Point Rookery Island Restoration

Restoration and protection of an island in the Galveston Bay Complex, located off Smith Point,
will involve restoring island mass, enhancing the existing island, restoring scrub-shrub
vegetation, enhancing emergent shell substrate, and constructing protective breakwater
structures. The Texas Trustees will be the lead Trustee for the design and construction of this
project, working cooperatively with DOI. The project will stabilize and protect the island’s
shoreline, restore elevations, and restore vegetation, creating additional habitat for bird nesting,
and is expected to lead to an increase in the number of nesting birds.
3.0

PROJECT IMPLEMENTATION

3.1

Performance Criteria, Monitoring, and Maintenance

The Implementing Trustees shall monitor the project pursuant to the Project Monitoring Plan set
forth in Appendix E. Any modification of Monitoring Plans shall not require this Stipulation to
be re-executed or re-filed with the Court.

3.2
Estimated Project Cost
The total estimated project cost to implement Texas Rookery Islands is $20,603,770, consistent
with Section 5.1.6 of the Phase IV Plan.
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APPENDIX B
EARLY RESTORATION PLAN
The Early Restoration Project is included in the Deepwater Horizon Oil Spill Phase IV Early
Restoration Plan and Environmental Assessments (“Phase IV Plan”), available at
www.doi.gov/deepwaterhorizon, which was adopted by the Trustees after public review and
comment. Public comments received on the Plan are summarized in the Plan, and Trustees’
responses to the comments are included. All public comments received on the Plan are included
in full in the NRDA Administrative Record for the Plan, which can be found at the same web
address.
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APPENDIX C
NRD OFFSETS
The NRD Offsets for the Texas Rookery Islands Project are:
NRD Offsets for Brown Pelicans
•

NRD Offsets are 6,743 discounted bird years (“DBYs”) in the Gulf of Mexico. These
Offsets are applicable to brown pelican injuries in the Gulf States and in the Gulf of
Mexico, as determined by the Trustees’ total assessment of injury for the Oil Spill.

•

Pursuant to Paragraph III.A. of the Project Stipulation, the Affected Trustees whose
resources are addressed by this Early Restoration Project are the Coastal Protection and
Restoration Authority of Louisiana, the Louisiana Oil Spill Coordinator’s Office, the
Louisiana Department of Natural Resources, the Louisiana Department of Wildlife and
Fisheries, the Louisiana Department of Environmental Quality, the Alabama Department
of Conservation and Natural Resources, the Geological Survey of Alabama, the Florida
Department of Environmental Protection, the Florida Fish and Wildlife Conservation
Commission, the Mississippi Department of Environmental Quality, the Texas Parks and
Wildlife Department, the Texas General Land Office, the Texas Commission on
Environmental Quality, DOI, EPA, NOAA and USDA.

NRD Offsets for Gulls
•

NRD Offsets are 87,904 DBYs in the Gulf of Mexico. These Offsets are applicable to
gull injuries in the Gulf States and in the Gulf of Mexico, as determined by the Trustees’
total assessment of injury for the Oil Spill.

•

Pursuant to Paragraph III.A. of the Project Stipulation, the Affected Trustees whose
resources are addressed by this Early Restoration Project are the Coastal Protection and
Restoration Authority of Louisiana, the Louisiana Oil Spill Coordinator’s Office, the
Louisiana Department of Natural Resources, the Louisiana Department of Wildlife and
Fisheries, the Louisiana Department of Environmental Quality, the Alabama Department
of Conservation and Natural Resources, the Geological Survey of Alabama, the Florida
Department of Environmental Protection, the Florida Fish and Wildlife Conservation
Commission, the Mississippi Department of Environmental Quality, the Texas Parks and
Wildlife Department, the Texas General Land Office, the Texas Commission on
Environmental Quality, DOI, EPA, NOAA and USDA.
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NRD Offsets for Terns
•

NRD Offsets are 27,447 DBYs in the Gulf of Mexico. These Offsets are applicable to
sandwich and royal tern injuries in the Gulf States and in the Gulf of Mexico, as
determined by the Trustees’ total assessment of injury for the Oil Spill.

•

Pursuant to Paragraph III.A. of the Project Stipulation, the Affected Trustees whose
resources are addressed by this Early Restoration Project are the Coastal Protection and
Restoration Authority of Louisiana, the Louisiana Oil Spill Coordinator’s Office, the
Louisiana Department of Natural Resources, the Louisiana Department of Wildlife and
Fisheries, the Louisiana Department of Environmental Quality, the Alabama Department
of Conservation and Natural Resources, the Geological Survey of Alabama, the Florida
Department of Environmental Protection, the Florida Fish and Wildlife Conservation
Commission, the Mississippi Department of Environmental Quality, the Texas Parks and
Wildlife Department, the Texas General Land Office, the Texas Commission on
Environmental Quality, DOI, EPA, NOAA and USDA.

NRD Offsets for Wading Birds
•

NRD Offsets are 11,128 DBYs in the Gulf of Mexico. These Offsets are applicable to
great blue heron, roseate spoonbill, reddish egret, great egret, snowy egret, tricolored
heron, and black-crowned night heron injuries in the Gulf States and in the Gulf of
Mexico, as determined by the Trustees’ total assessment of injury for the Oil Spill.

•

Pursuant to Paragraph III.A. of the Project Stipulation, the Affected Trustees whose
resources are addressed by this Early Restoration Project f are the Coastal Protection and
Restoration Authority of Louisiana, the Louisiana Oil Spill Coordinator’s Office, the
Louisiana Department of Natural Resources, the Louisiana Department of Wildlife and
Fisheries, the Louisiana Department of Environmental Quality, the Alabama Department
of Conservation and Natural Resources, the Geological Survey of Alabama, the Florida
Department of Environmental Protection, the Florida Fish and Wildlife Conservation
Commission, the Mississippi Department of Environmental Quality, the Texas Parks and
Wildlife Department, the Texas General Land Office, the Texas Commission on
Environmental Quality, DOI, EPA, NOAA and USDA.
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APPENDIX D
GLOSSARY OF TERMS
These definitions are not considered to be a comprehensive list for all Early Restoration Projects
under the Framework for Early Restoration Addressing Injuries Resulting from the Deepwater
Horizon Oil Spill executed April 20, 2011. Future projects may require other definitions,
including but not limited to, other definitions for habitats included in this list.
Discounted Bird Years are expressed in present value 2010 discounted bird years.
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APPENDIX E
Monitoring Plan for Proposed Deepwater Horizon NRDA Early Restoration Project:

Texas Rookery Islands Project

21 May 2015
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1. Introduction
The Trustees developed this monitoring plan (Plan) for the Texas Rookery Islands Project. This
project is included as a Phase IV Deepwater Horizon early restoration project that is intended to
contribute to making the environment and public whole for injuries to birds. The purpose of this
plan is to describe monitoring activities that will be conducted to evaluate and document
restoration effectiveness, including performance criteria for determining the success of
restoration or need for interim corrective action (15 CFR §990.55(b)(1)(vii)). This monitoring
plan is intended to be specific to this Early Restoration Project and should not be generalized
beyond this project. Other monitoring plans and designs may be appropriate in other contexts or
sites. The monitoring plan outlined here will be used for each island site: Smith Point Island,
Dickinson Bay Island II, Rollover Island, and Dressing Point Island. Since each island will
target specific bird species and is located in a different environment, the islands will be
independently designed and constructed and may be managed by different Trustees or project
partners. Information collected for each site will be maintained and evaluated separately on an
annual basis. At the conclusion of the project, the Implementing Trustees will develop a final
project summary which will detail the overall accomplishments of the entire project. This Plan
will be implemented by Texas Trustees, 2 DOI and project partners and may be modified over
time based on the management needs for the Projects.
This Plan is intended to apply to the performance monitoring activities included herein. The
Trustees and BP Exploration & Production, Inc. (“BPXP”) agree that they will include this Plan
in the final Project Stipulation for the Texas Rookeries Project.

Project Overview
The Texas Rookery Islands Project would restore and protect three rookery islands in the
Galveston Bay System and one rookery island in East Matagorda Bay. The Galveston Bay
System islands include Dickinson Bay Island II, located within Dickinson Bay; Rollover Bay
Island, located in East (Galveston) Bay; and Smith Point Island, located west of the Smith Point
peninsula in Galveston Bay (Figure 1).
The purpose of the project is to improve the numbers of nesting birds and protect rookery islands
in the Galveston Bay System and East Matagorda Bay. Restoration and protection of the rookery
islands is needed to protect the islands from land loss associated with erosion and relative sea
level rise. The project involves the restoration of former island habitat area and construction of
protective features at each rookery island. The habitat improvements aim to increase nesting of
colonial waterbirds by increasing the amount of available nesting habitat, enhancing the quality
of habitat, and by increasing protection of the habitat from natural environmental processes (e.g.,
wave action).

2

The Texas Trustees include the Texas Commission on Environmental Quality, Texas General Land Office, and
Texas Parks and Wildlife Department (TPWD).
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Restoration Objectives and Performance Criteria
The specific restoration objectives relevant for this monitoring plan are to: (1) Restore and
protect colonial waterbird nesting islands; (2) Establish native vegetation for platform nesting
birds; and (3) Increase the numbers of nesting colonial waterbirds.
Performance criteria that will be used to determine restoration success, the need for corrective
action (15 CFR 990.55(b)(1)(vii)), or adaptive management are described below:
•

The project is constructed according to design specifications. At the end of the 5-year
monitoring period, the infrastructure is stable and is performing as expected.

•

Approximately 60% survival of planted vegetation at the end of the 5-year monitoring
period.

•

Increased numbers of nesting pairs of target species over the Performance Monitoring
Period (5 years).
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Roles and Responsibilities
The Texas Trustees and DOI are the Implementing Trustees for the Bird Rookery Islands
Project. Each island site will have a project team that includes representatives of the relevant
Implementing Trustees and organizational or NGO project partners for that site.
The Implementing Trustees will work with the partners participating in management of project
activities and where appropriate to identify corrective actions needed to help achieve success.
Corrective actions will be part of an adaptive management process in which the Implementing
Trustees and Component partners will evaluate information obtained as part of this project and
other projects or datasets to inform planning of future actions. This allows for flexibility to
optimize performance of the efforts under changing conditions to achieve success.
The Implementing Trustees agree to implement this Project Monitoring Plan, and BPXP or its
representative will be provided an opportunity to observe all aspects of the monitoring data
collection to the greatest extent practicable under applicable laws based on Trustee safety
requirements, permit conditions, Trustee knowledge of the scheduling of monitoring activities,
and site-specific conditions. Implementing Trustees will make reasonable efforts to facilitate the
ability of BPXP to observe data collection by third parties and provide the schedules of any such
activities to BPXP promptly upon their receipt by the Trustees. Implementing Trustees agree to
provide BPXP with the data and information generated under the Monitoring Plan, including raw
data, as described in and in accordance with section 4.4 below.
2. Project Monitoring
The monitoring for this project, outlined below, is organized by project objective, with one or
more monitoring parameters for each objective. For each of the identified monitoring
parameters, information is provided on the monitoring methods, timing and frequency, sample
size, sites, and performance criteria. Once construction of each site is completed, the project
team for each island will begin Performance Monitoring.
The Implementing Trustees will evaluate the outcome of each year’s activities to determine if
any changes in monitoring protocols are needed. If changes are needed, the Trustees will update
the Plan to describe any modifications. Any changes to procedures must be compliant with all
active agreements. The Implementing Trustees will evaluate the submitted reports to determine
if any changes in monitoring procedures are needed. If changes are needed, the Trustees will
update the Project Monitoring Plan to describe any modifications. The activities involved with
monitoring each objective are detailed below:
Restore and protect colonial waterbird nesting islands

•

Did the project achieve its design criteria?

•

Are the constructed structures (e.g., breakwater, levee, etc.) working as intended?

•

What is the change in island size?

Activities associated with this objective are aimed at monitoring an island’s physical dimensions
and effectiveness of restoring the island’s mass and protecting it from physical processes.
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Physical infrastructure that supports suitable island nesting habitat (as-built) at
each of the rookery island sites.
Method:
The Implementing Trustees will work with the project partners to review
construction documents and will verify final construction. A final
inspection and post construction as-built survey by a professional
Engineer (PE)will be performed to document completion.
Visual inspections of specific physical features or issues such as breakwaters
or erosion to the site will be conducted. Field and aerial photography will
be taken to document features and conditions. The photographs will focus
on infrastructures and features created on the island. The first aerial
image will coincide with the end of construction to establish an aerial
image baseline. The image will be high resolution and digitally rectified.
Timing and Frequency:
Design criteria will be evaluated once at the completion of construction of
physical infrastructure.
After completion of the as-built survey, visual inspections, which include field
photography, will be conducted at least once every year during the 5-year
monitoring period. Each site will be visually inspected by members of the
project team. Aerial photography will be obtained at least once a year for
a total of 6 images.
Sample Size: Construction area.
Sites: Construction activities will occur at each rookery island site.
Performance Criteria: The project is constructed according to design
specifications. At the end of the 5-year monitoring period, the infrastructure
is stable and is performing as expected.
Data Products:
As-built designs for the project, pre and post construction inspection reports,
field and aerial photographs documenting features and conditions of the
islands.
Annual inspection reports and photographs
A copy of the final construction report submitted by the professional engineer
(PE), including a post construction as-built survey
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Establish native vegetation for platform nesting birds
•

Is target vegetation becoming established?
Planting survival
Method: Field surveys which would result in an estimation of dominant species
by area and an estimation of survival rate.
Timing and Frequency: First year of planting: 6 survey events; Remaining
monitoring period: 2 survey events per year.
Sample Size: Survey entire restored or constructed area.
Sites: All rookery island sites.
Performance Criteria: Approximately 60% survival of planted vegetation at the
end of the 5- year monitoring period.
Data Products: Monitoring reports, including photographs, and replanting
documentation if replanting is required
Vegetation distribution and/or planting survival.
Method:
The Project Team will develop a Vegetation Plan for each island that will be
approved by the Implementing Trustees. The Vegetation Plan will contain
specific requirements that would be met by a planting contractor including
but not limited to items such as identifying the vegetation to be planted,
the quantity of vegetation, by species to be planted, locations to be
planted, survival criteria. This plan will utilize information provided in
NRCS Guidance TX-612 (NRCS 2013) and will incorporate site specific
modifications to account for coastal island conditions and scrub-shrub
species. The Vegetation Plan will provide the contractor with specific
targets in order to complete their contract. Once the vegetation
contractor is finished, the project team will continue to use the plan
throughout the remainder of the monitoring period.
Project team members will conduct field surveys to ensure the contractor is
meeting their obligations, document plant survival and health, and to
obtain information needed to initiate timely corrective actions. Field
surveys will document plant survival for each species planted, collect onsite photographs, and assess corrective actions if they may be deemed
necessary. Soil salinities may also be measured to determine when soil
salinity is appropriate for planting and/or if it is a factor in plant survival.
The field surveys will include documentation of natural colonization of the
island by dominant plant species not actively planted by a contractor.
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Information collected will include species, distribution, and estimates of
coverage or density.
Aerial imagery will be obtained and rectified for each island site. The
imagery will be reviewed for the status of the vegetation planted and for
the natural colonizers. The imagery will be ground-truthed during the
vegetation surveys. Estimates of coverage would be used to document the
rate of vegetation establishment and provide location information that can
be checked against field observations.
Field photography will focus on the vegetation present.
Timing and Frequency:
The Vegetation Plan will be developed prior to planting activities.
Field surveys will be conducted 6 times in the first year after planting. This is
considered the most vulnerable period for survival. This increased survey
effort would help identify needed corrective actions/adaptive management.
For the remainder of the monitoring period, 2 surveys will be conducted
each year to assess island vegetation.
Aerial imagery will be obtained and evaluated once annually for 5 years (for
a total of 6 aerial images).
Field Photography will be conducted during the habitat monitoring activities
(approximately 14 survey events).
Sample Size: Survey entire restored or constructed area.
Sites: All rookery island sites.
Performance Criteria: TBA. Each island will have its own Vegetation Planting
Plan which will specify performance criteria for the project. The current
expectation for survival is approximately 60% for the planted scrub-shrub
plants at the end of the 5-year monitoring period. The Vegetation Plan for
each island will be developed prior to any planting activities.
Data Products:
The Vegetation Plan for each island.
Field survey data which would include metrics outlined in the Vegetation Plan
such as qualitative information on plant health, estimates of plant
survival, measures of soil salinities (if needed), natural colonization by
dominant plant species, estimates of areal distribution, and photographs
taken during each survey.
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Aerial images of the islands would be provided once annually to support
information collected in the field.
Increase the numbers of nesting colonial nesting waterbirds
•

Are the target birds, in expected numbers, nesting on the restored habitat?
Number of nesting pairs
Method:
Survey methodology will be consistent with that used by the Texas Colonial
Waterbird Society surveys (Damude 2000). A guidance document for
surveys will be formalized prior to completion of infrastructure
construction has been completed. In general, surveys will be implemented
as follows:
Surveys will be performed in early morning or late afternoon hours to
avoid excessive temperature stress on eggs or young of potentially
disturbed birds.
Surveys will be performed from vessels adjacent to shoreline at static
locations or by drifting. If conditions preclude these options, surveys
will be conducted from fixed locations on the island edge. Observers
will not intrude into any nesting area to perform counts.
No less than a two member team representing the Implementing Trustees
will perform each survey. Additional observers approved by the
Implementing Trustees may accompany survey teams.
The survey team will assess safety, environmental, and island conditions
and discuss specific approaches to implement the task prior to
counting. For each static or drifting survey, each survey team member
will count the estimated number of nesting pairs for all nesting species
using similar estimating approaches and agree on a single value for
each species.
For each species counted, notes will be taken to document factors
influencing estimate or how estimate was determined; e.g. blackcrowned night heron – nesting site obscured, nest-building, number of
adults/2 or tri-colored heron, single adult, nesting site fidelity, head
count method.
All species of nesting birds present will be recorded. Surveys will estimate the
number of breeding pairs for each species using the island. General
associations with particular locations and/or vegetation will be noted.
Permanent geo-referenced visual markers will be placed on the islands to
aid observers by partitioning sections of the island into virtual polygons
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and used to assist in determining associations between nesting location
and vegetation.
Each site may have fixed photographic stations that remotely record images
during the nesting season. These would be installed prior to the onset of
nesting activity and removed at the end of the most active part of the
nesting season. Images collected would be used to better inform
interactions between individuals and species at each site and document
predation and or disturbance issues at each site. This activity will help
guide adaptive management/corrective actions.
Aerial imagery will be obtained and rectified for each island site. The
imagery will be evaluated for information related to bird nesting at each
site and used to support information collected during field surveys.
Field photographs will be collected associated with each survey event at
sufficient resolution to aid in refining estimates. It will also document any
noteworthy activities related to nesting activities.
Timing and Frequency:
Nesting bird surveys will begin after vegetation planting has occurred. This
monitoring will occur biannually in April and May for 5 years. Where
existing, historical information on nesting birds will be obtained and
summarized as part of pre-project monitoring activities.
Fixed photography would capture images at appropriate intervals based on
technology chosen.
Aerial imagery will be obtained and evaluated once annually for 5 years (for
a total of 6 aerial images).
Field Photography will be conducted during each survey event(approximately
10 survey events).
Sample Size: Observations on all nesting habitat.
Sites: All rookery island sites.
Performance Criteria: Increased numbers of nesting pairs of target species
over the Performance Monitoring Period (5 years).
Corrective Action: Implementing Trustees will evaluate survey methods and
bird survey data results as well as other data included in the annual
report and employ adaptive management techniques to address survey
method improvements or actions that promote nesting as appropriate.
For example, if birds fail to use the site prior to the advent of nesting
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season, Trustees may employ decoys and playbacks as attractants prior to
the next nesting season.
Data Products: Datasheets, field notes, field and aerial photographs, and GPS
information.
3. Monitoring Frequency and Schedule
The schedule for the project monitoring is shown in Table 1, separated by monitoring activity.
The frequency of the sampling events per year is presented within each cell. Post-construction
monitoring will occur as the various construction components (defined in the work contracts) are
finalized. After construction completion, a professional Engineer (PE) will perform a final
inspection and submit a final construction report, including a post construction as-built survey to
document final completion. Performance monitoring will begin after receipt of the construction
completion report and after vegetation planting. Performance monitoring will occur annually
following project construction (Years 1-5) after vegetation planting has been completed. The
occurrence of a significant storm event may initiate additional ad-hoc surveys. Any adaptive
measures will be documented and coordinated with the Implementing Trustees.
Table 1. Anticipated monitoring frequency and schedule.
Performance Monitoring

Post-Construction
Monitoring

Year 1

Year 2

Year 3

Year 4

Year 5

As-built survey of island area and features

1X

---

---

---

---

---

Post-construction field inspection of the
physical infrastructure

1X

1X

1X

1X

1X

1X

Vegetation Plan

1X

---

---

---

---

---

Vegetation surveys

---

6X

2X

2X

2X

2X

Nesting bird surveys

---

2X

2X

2X

2X

2X

Fixed photography

---

Varied

Varied

Varied

Varied

Varied

Aerial imagery

1X

1X

1X

1X

1X

1X

Field photography

1X

9X

4X

4X

4X

4X

Monitoring Activity

4. Reporting and Data Requirements
This section describes the process that will be used to document, validate and report field data
collected for the purposes of performance monitoring. The reporting and data requirements
described herein are intended to:
•

Maximize the quality, utility, and integrity of monitoring data;

•

Organize, track, locate, and access monitoring data over the long‐term; and

•

Share finalized monitoring data with the public in a consistent and comprehensible
format.
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Reporting
Annual reports will summarize the activities described above including results, expenses, and
document the degree to which the project is progressing. For the purposes of the annual
reporting, a reporting year will cover from January 1st to December 31st. The first annual report
will cover the year following the receipt of funding. Annual status reports will be due within
sixty (60) days after the conclusion of that annual reporting year. Each island will be evaluated
in a separate chapter within the report. Information related to any corrective actions taken will
be included in the report.
The reports should provide a summary of the previous annual report (including timelines
documenting monitoring procedures) as well as summary information for the most recent
monitoring year. Reported data and all data that is available to the public will be aggregated in
accordance with existing requirements and laws, including the protection of personal identifiable
information. The Implementing Trustees will develop a final project summary report at the
conclusion of the project which will detail the overall accomplishments of the project.

Data Documentation
The majority of data collected during the monitoring portion of this project will be field
observations of infrastructure, photography, observations of birds using and nesting in the project
area, and the distribution of dominant vegetation and survival of planted vegetation. To the
extent possible, all environmental and biological data generated during monitoring activities will
be documented using field datasheets which have been approved by the Implementing Trustees,
and which will be made available to BPXP. The bird monitoring datasheets will be modified
from the standard datasheets used for the Texas Colonial Waterbird Society Survey Data
Collection (Appendix A). Other additional datasheets may be developed for this project. All
project‐specific datasheets will be drafted prior to conducting monitoring activities and will be
attached to an updated version of this Monitoring Plan.
All data available to the public will be aggregated in accordance with existing requirements and
laws, including the protection of personal identifiable information. Field data will be reviewed
by the Implementing Trustees for completeness and accuracy before being finalized. Original
hardcopy datasheets and photographs will be retained by the Implementing Trustee in a secure
location in accordance with litigation‐hold and other agency and Trustee requirements. All
validated datasets and aggregated data will be retained by the Implementing Trustees and made
available to BPXP.

Data Transcription, Verification, Validation, and Analysis
Where and when applicable field datasheets and notes will be scanned to PDF files and will be
archived along with the original hardcopies. Electronic data files should be named with the date
on which the file was created. Where possible, a ReadMe file should be included that describes
when the file was created and by whom, and any explanatory notes on the file contents. If a data
file is revised, a new copy should be made and the original preserved. Relevant project data will
be transcribed (entered) into Excel spreadsheets (or similar agreed upon digital format) for
required data analysis and reporting.
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After transcription of the data, a second person not associated with data transcription will
perform a verification of the data in the electronic database, spreadsheet, or other agreed upon
electronic format against the hardcopy datasheets, and will make any corrections to transcription
errors as appropriate before data are used for any analyses or distributed outside of the agency.
After identified errors are addressed, data are considered to be validated.
When the data transcription process is complete, electronic datasets can be used for data analysis
and reporting. Analyses will be conducted by the Implementing Trustees to derive Project
monitoring performance criteria metrics. All data will be (1) entered or converted into agreed
upon/commonly used digital format and (2) stored and managed in a secure location in such a
way that the Implementing Trustee is guaranteed to have access to all versions of the data at least
as long as Trustee retention requires and during the entire period of litigation hold.
Data Sharing
4.4.1

The Trustees agree to provide BPXP with all data and information in the
Trustees’ possession or control generated by the Project Monitoring activities
described above.

4.4.2 The phrase “all data and information” used in paragraph 4.4.1 above includes: all
field data, e.g., measurements, observational data, and field notes; laboratory toxicity
testing; any other laboratory data; spatial data; photographs; videos; images; and any other
data and information generated by an activity, including field-collected metadata.
4.4.3 The Implementing Trustees will provide all raw data to BPXP, including all field
datasheets, photographs and aerial photography, within 30 days of receipt by the Trustees
of the data. Raw data will be subject the following limitations on public use and
disclosure:
4.4.3.1 BPXP will keep the raw data provided pursuant to this plan
confidential, and will require that any BPXP consultants, experts or
employees who review the data agree to keep the materials confidential.
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4.4.3.2 BPXP will not publish any studies based on the raw data provided
pursuant to this plan, unless the data has been made publicly available.
4.4.3.3 Notwithstanding the terms of paragraphs 4.4.3.1 and 4.4.3.2
above, BPXP may use the raw data provided pursuant to this plan:
(a)

In any legal or administrative proceedings relating to the Incident,
including but not limited to, the NRDA of the Incident or MDL
No. 2179 in the United States District Court for the Eastern District
of Louisiana; and

(b)

In a public discussion or disclosure of the raw data that is made in
response to Trustee or third party public statements about these
activities, or results of the activities that produced the raw data,
provided, however, that BPXP will notify the Implementing
Trustees at least seven (7) days prior to using the data the extent
such data has not been previously made public.

(c)

Any use, discussion or disclosure of the unvalidated data shall be
accompanied by a statement that the data is “preliminary.”

4.4.4 To the extent that the Implementing Trustees validate some or all of the
raw datasheets provided under Paragraph 4.4.3, the Implementing Trustees shall
provide BPXP with validated datasheets within 30 days of their production to
BPXP of the unvalidated datasheets.
4.4.5 Nothing in this plan shall be construed as a waiver of any party’s right to
object to the admissibility or relevance of data produced under this plan, and each
party reserves the right to undertake its own analysis and interpretation of the
data.

5. References
Damude, N. and M LeNoir. 2000. Texas Audubon Society Colonial Waterbird Survey Training Manual. Report to
The Coastal Coordination Council. NOAA Award No. NA97OZ0179.
Natural Resource Conservation Publication (NRCS). 2013. Conservation Practice General Specifications:
Tree/Shrub Establishment Acres Code 612. Report No. NRCS TX-612
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APPENDIX E.1: EXAMPLE BIRD SURVEY FIELD DATA
FORM
Document will be modified and updated prior to initiation
of field surveys
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Stipulation Regarding Early Restoration Project
for the Deepwater Horizon Oil Spill –
Shell Belt and Coden Belt Roads Living Shoreline
This Stipulation Regarding an Early Restoration Project for the Deepwater Horizon Oil
Spill – Shell Belt and Coden Belt Roads Living Shoreline (“Project Stipulation” or
“Stipulation”), is made by and among BP Exploration & Production Inc. (“BPXP”), the
State Trustees and Federal Trustees as defined herein (collectively, with the United States
Department of Justice, the “Parties”) in accordance with the Framework for Early
Restoration Addressing Injuries Resulting from the Deepwater Horizon Oil Spill
(“Framework Agreement”) executed April 20, 2011. Except as set forth herein, this
Project Stipulation is governed by the Framework Agreement and incorporates its terms
by reference. This Project Stipulation will be effective when signed by an authorized
representative of each of the Parties.
WHEREAS, for purposes of this Project Stipulation, the United States is acting on
behalf of the following federal trustees of natural resources: the Secretary of the United
States Department of the Interior (“DOI”), through its applicable bureaus, the
Administrator of the National Oceanic and Atmospheric Administration (“NOAA”), the
Administrator of the United States Environmental Protection Agency (“EPA”), and the
Secretary of the United States Department of Agriculture (“USDA”) (collectively
“Federal Trustees”); and
WHEREAS, for purposes of this Project Stipulation, the States of Alabama,
Florida, Louisiana, Mississippi, and/or Texas (collectively, “States”) are acting through
the following state trustees of natural resources: for the State of Alabama, the Alabama
Department of Conservation and Natural Resources and the Geological Survey of
Alabama; for the State of Florida, the Florida Department of Environmental Protection
and the Florida Fish and Wildlife Conservation Commission; for the State of Louisiana,
the Louisiana Coastal Protection and Restoration Authority, the Louisiana Oil Spill
Coordinator’s Office, the Louisiana Department of Environmental Quality, the Louisiana
Department of Wildlife and Fisheries, and the Louisiana Department of Natural
Resources; for the State of Mississippi, the Mississippi Department of Environmental
Quality; and for the State of Texas, the Texas Parks and Wildlife Department, the Texas
General Land Office, and the Texas Commission on Environmental Quality (collectively,
“State Trustees”; the State and Federal Trustees collectively are referred to as the
“Trustees”); and
WHEREAS, on or about April 20, 2010, the mobile offshore drilling unit
Deepwater Horizon experienced an explosion, fire and subsequent sinking in the Gulf of
Mexico resulting in a release of oil into the Gulf of Mexico and response actions (“the Oil
Spill”); and
WHEREAS, the Trustees are conducting a Natural Resource Damage Assessment
(“NRDA”), as that term is defined in 15 C.F.R. § 990.30 and corresponding state law
provisions, to determine Natural Resource Damages resulting from the Oil Spill in
accordance with federal and state laws and authorities; and
WHEREAS, while the NRDA is continuing, the Trustees approved the final
Deepwater Horizon Oil Spill Phase IV Early Restoration Plan and Environmental
Assessments on September 14, 2015, after public notice of the proposed plan, a
1
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reasonable opportunity for public comments, and consideration of all comments received,
which final plan includes the project described herein (“Early Restoration Project”); and
WHEREAS, the Trustees have determined that the Early Restoration Project
meets the criteria set forth in Paragraph 6 of the Framework Agreement and is consistent
with section 1006 of the Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act
Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§ 990 et seq.; and
WHEREAS, all Parties agree that this Project Stipulation has been negotiated in
good faith and that it is fair, reasonable, and in the public interest;
NOW, THEREFORE, in consideration of the promises exchanged herein, the
Parties hereby agree and stipulate as follows:
I.

RESTORATION PROJECT
A. The Trustees have selected the Early Restoration Project set forth in Appendix A
(including project description, estimated project cost, and location), attached
hereto and incorporated by reference, as an appropriate restoration project to
address natural resource injuries resulting from the Oil Spill. On May 20, 2015,
the Trustees published for public notice and comment a Draft Phase IV Early
Restoration Plan and Environmental Assessments (the “Phase IV Plan”), that
included the Early Restoration Project. On September 14, 2015, after considering
all public comments received on the draft plan, the Trustees adopted a final Phase
IV Plan that included the Early Restoration Project. The final Phase IV Plan
(along with supporting documentation) is available publicly as described in
Appendix B.
B. The Parties agree that the Early Restoration Project is consistent with section
1006 of the Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act
Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§ 990 et seq., is
in the public interest and meets all of the following criteria:
i.

contributes to making the environment and the public whole by restoring,
rehabilitating, replacing, or acquiring the equivalent of natural resources
or services injured as a result of the Oil Spill, or compensating for interim
losses resulting from the Oil Spill;

ii.

addresses one or more specific injuries to natural resources or services
associated with the Oil Spill;

iii.

seeks to restore natural resources, habitats or natural resource services of
the same type, quality, and of comparable ecological and/or human use
value to compensate for identified resource and service losses resulting
from the Oil Spill;

iv.

is not inconsistent with the anticipated long-term restoration needs and
anticipated final restoration plan; and

v.

is feasible and cost effective.

C. The Early Restoration Project shall be implemented by the following Trustee(s):
The Alabama Department of Conservation and Natural Resources (“Implementing
Trustee(s)”).
2
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D. Quarterly Reports: The Implementing Trustee(s) shall provide quarterly status
reports on the Early Restoration Project to BPXP describing the progress on
project implementation during each period (including a summary of costs
expended during that quarter), until the conclusion of the calendar year in which
the implementing Trustee(s) has completed construction of the project, or until the
NRD case is concluded by a judicially approved consent decree or final judgment
resolving BPXP’s potential liability for natural resource damages resulting from
the Oil Spill, whichever comes first. For purposes of this reporting, a year will be
divided into the following four quarters: (1) January, February, March; (2) April,
May, June; (3) July, August, September; (4) October, November, December. The
first quarterly status report shall encompass all relevant information from the
quarter in which the Project Stipulation was filed as well as the first subsequent
quarter; therefore the first quarterly report may encompass a timeframe greater
than three (3) months. Quarterly status reports will be due within sixty (60) days
after the end of the applicable quarter.
Annual Reports: Once the Implementing Trustee(s) fulfills its obligations to
submit quarterly reports for the Early Restoration Project, the implementing
Trustee(s) shall provide annual status reports on the Early Restoration Project to
BPXP describing the status of and any changes to the Early Restoration Project
and/or project expenditures during each period. The Implementing Trustee(s)
shall provide annual status reports until the applicable performance criteria,
monitoring, and maintenance period has expired or until the NRD case is
concluded by a judicially approved consent decree or final judgment resolving
BPXP’s potential liability for natural resource damages resulting from the Oil
Spill, whichever comes first. For the purposes of the annual reporting, a reporting
year will cover from January 1st to December 31st. The first annual report will
cover the calendar year immediately following the calendar year in which the
Implementing Trustee(s) has completed construction of the Early Restoration
Project. Annual status reports will be due within sixty (60) days after the
conclusion of that annual reporting year. The Trustees may group multiple Early
Restoration Projects in a single report.
E. All Parties shall also have the right to observe or inspect the implementation of
the Early Restoration Project to the greatest extent practicable based on the design
of the project, site conditions, and any legal limitations on access controlled by
third parties. In addition, BPXP shall have the further right to access and copy
final design, permitting, oversight and monitoring data, and reports that are
collected or generated for the Early Restoration Project. All such data and reports
shall be available to BPXP, after applicable quality assurance/quality control, and
may be incorporated into the Administrative Record for the Deepwater Horizon
Natural Resource Damage Assessment at the discretion of the Trustees in
accordance with the Oil Pollution Act, 33 U.S.C. §§ 2701 et seq., and the Oil
Pollution Act Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§
990 et seq.
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II.

FUNDING FOR PROJECTS IMPLEMENTED BY ONE OR MORE
TRUSTEES
A. BPXP shall provide total funding in the amount of $8,050,000 for the Early
Restoration Project in accordance with Paragraphs II.C. and II.D. below, absent
the entry of a judicial stay or other court order that prevents project
implementation or otherwise affects the terms of this Project Stipulation. All
funds provided to any Trustee under this Stipulation shall be paid and deposited in
accordance with the instructions provided by the Implementing Trustee(s)
pursuant to Paragraphs II.C. and II.D. below.
B. The Trustees shall use the funds paid under this Stipulation only for
implementation of the Early Restoration Project, including oversight, monitoring,
corrective actions, maintenance, and any agreed upon contingencies, except as
provided in Paragraphs II.E. and II.F. The estimated cost of the Early Restoration
Project is set forth in Appendix A.
C. Initial Payment: Within thirty (30) days of the filing of this Project Stipulation or
receipt of written payment instructions from the Implementing Trustee(s),
whichever is later, BPXP shall cause the transfer of $2,012,500 or 25% of the
amount specified in Paragraph II.A., from the Early Restoration Subaccount 1 to
the account or accounts and in the manner designated in the payment instructions.
D. Additional Payments: The remaining 75% of the amount specified in Paragraph
II.A. shall be paid from the Early Restoration Subaccount as follows:
i.

The Implementing Trustee(s) elects to perform the Early Restoration
Project with the use of contractor(s). Unless other payment arrangements
are specified in Appendix A, BPXP shall transfer $2,012,500 or an
additional 25% of the amount specified in Paragraph II.A., from the Early
Restoration Subaccount to the account or accounts designated by the
Implementing Trustee(s) within fifteen (15) days after the date that BPXP
receives written notice from the Implementing Trustee(s) of issuance of a
Request for Proposal, or other appropriate applicable procurement
mechanism, or within sixty (60) days of the filing of this Project
Stipulation, whichever is later; such notice shall include written payment
instructions.

ii.

BPXP shall transfer the remaining $4,025,000 or 50% of the amount
specified in Paragraph II.A., from the Early Restoration Subaccount to the
account or accounts designated in the payment instructions within fifteen
(15) days of notice to BPXP of the selection of a contractor but before
award of a contract to implement the Early Restoration Project, or within
seventy-five (75) days of the filing of this Project Stipulation, whichever is
later.

E. Any and all funds transferred pursuant to Paragraph 5 of the Framework
Agreement and Paragraphs II.C. and II.D. of this Project Stipulation, along with
1

The Early Restoration Subaccount means the separate subaccount within the Deepwater Horizon Oil Spill Trust, the
private trust previously established by BPXP that was created and holds the $1 billion BPXP committed toward early
restoration projects, as required by the terms of the Framework Agreement.
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any accrued interest, that have not been spent and remain unobligated after the
Trustee(s) has completed the Early Restoration Project, including all performance
monitoring and corrective actions, shall be retained by the Trustees. Such funds
may only be used by the Implementing Trustee(s) for another restoration project
agreed to by all Trustees, provided, however, that such funds may not be used for
another project unless and until the Implementing Trustee(s) has confirmed in
writing that the Early Restoration Project is complete. BPXP shall not be entitled
to any additional NRD Offsets or other credits related to any additional restoration
work performed with such retained funds.
F. If implementation of the Early Restoration Project does not commence, as
specified in Appendix A, by the end of the eighteenth (18th) month after the date
all Parties have signed this Project Stipulation, unless the Parties agree otherwise,
the Project Stipulation shall be void and the funds transferred pursuant to
Paragraph 5 of the Framework Agreement and Paragraphs II.C. and II.D. of this
Project Stipulation that have not been spent and remain unobligated, along with
any accrued interest, shall remain in the account or accounts to which they have
been transferred and only be used for another project under a new Project
Stipulation agreed to by all the Parties under the terms of the Framework
Agreement.
G. Notwithstanding any provision of this Project Stipulation, if the cost of the Early
Restoration Project exceeds the amount of funding stated in Paragraph II.A.
above, the Parties may agree, in writing, to increase the amount of funding that
BPXP will provide for the Early Restoration Project under this Project Stipulation
from the Early Restoration Subaccount.
III.

NRD OFFSETS
A. The natural resources and/or services predicted to result from the Early
Restoration Project (“NRD Offsets”) are set forth in Appendix C, attached hereto
and incorporated by reference. Trustee(s) whose resources are addressed in the
Early Restoration Project, as designated by the Trustee Council in accordance
with Paragraph 11 of the Framework Agreement, are also identified in Appendix
C (“Affected Trustees”). NRD Offsets shall be applied only to the injuries within
the boundaries of the state or states in which the Early Restoration Project is
implemented, or as otherwise provided in Appendix C.
B. Terms used in the NRD Offsets that are defined in OPA or in 15 C.F.R. Part 990
shall have the meaning set forth in the statute or regulations, except where a
different definition is provided in Appendix C or in Appendix D (Glossary of
Terms), attached hereto and incorporated by reference, in which case the meaning
provided in the applicable Appendix shall control.
C. Upon full payment of the amount specified in Paragraph II.A., BPXP shall be
entitled to the NRD Offsets set forth in Appendix C.
D. The Trustees agree that the NRD Offsets set forth in Appendix C shall apply to
the NRDA even if the Early Restoration Project (or Replacement Project(s), if
applicable) does not achieve the anticipated results.
E. BPXP waives the right to claim that the Early Restoration Project (or
Replacement Project(s), if applicable) provides benefits to natural resources or
5
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services beyond those identified in Appendix C, or provides benefits to Trustees
other than those identified in Appendix C.
F. Except as otherwise agreed to by the Parties, none of the terms of this Stipulation,
including, without limitation, the amount of the NRD Offset and the methodology
used to calculate the NRD Offset in this Project Stipulation, shall be used as
precedent for any other restoration project. Furthermore, neither the amount of
the NRD Offset nor the methodology used to calculate the NRD Offset shall be
used as precedent for determining NRD Offsets or the benefits or effects of
restoration in this or for any other case.
G. (1) Any NRD Offsets set forth in Appendix C shall be applied to reduce the
Trustees’ assessment of natural resource damages resulting from the Oil Spill in
any civil litigation or other proceeding brought by the Trustees, individually or
collectively, seeking natural resource damages (“initial application”).
(2) If the Court modifies the Trustees’ assessment of natural resource damages
resulting from the Oil Spill in a way that materially affects their initial application
of the NRD Offsets, then the Trustees shall re-apply the NRD Offsets to reduce
the natural resource damages determined by the Court, once the Court’s
determination is final and is not subject to further appeal. The Trustees shall
provide BPXP notice of any proposed re-application of the NRD Offsets and an
opportunity of no less than sixty (60) days to submit comments and any relevant
information and supporting materials (“BPXP’s submission”). After considering
BPXP’s submission, the Trustees shall issue their modified application of the
NRD Offsets. Within thirty (30) days of receipt of the Trustees’ modified
application of the NRD Offsets, BPXP may seek judicial review of the Trustees’
determination based solely on BPXP’s submission, any response or explanation
provided by the Trustees, and the record of the NRDA and the NRD litigation.
Nothing in this Paragraph shall affect the quantity or definition of NRD Offsets as
set forth in Appendix C, nor shall this Paragraph require application of the NRD
Offsets beyond the limitations set forth in this Stipulation, including the
limitations in Appendix C on Affected Trustees and on the type and/or geographic
scope of the natural resources and/or services against which the Offsets may be
applied.
(3) To the extent NRD Offsets have been applied as provided in this Stipulation,
then BPXP is not entitled to any further application of the NRD Offsets in
litigation nor other proceedings brought by the Trustees.
IV.

EFFECT OF STIPULATION
A. This Project Stipulation is binding upon the Parties and their successors and
assigns.
B. Except as provided herein, the Parties make no admission of fact or law by
entering into this Project Stipulation.
C. The Trustees agree to incorporate this Project Stipulation into the Administrative
Record for the Deepwater Horizon NRDA.
6
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D. Within five (5) days of execution of this Project Stipulation, the United States,
acting through the United States Department of Justice, counsel representing
those State Trustees who are parties in the Deepwater Horizon Oil Spill MultiDistrict Litigation (“MDL”), and BPXP shall file a notice of this Project
Stipulation, for informational purposes only, with the MDL Court. Such notice
shall be substantially in the same form as the notices of Early Restoration Project
Stipulations previously filed in the MDL. Any such notice may address multiple
Project Stipulations.
E. The Trustees hereby covenant not to sue BPXP for claims for damages or injuries
to or losses of natural resources resulting from the activities of the Trustees in
implementing the Early Restoration Project or, if applicable, Replacement
Project(s).
F. Any modification to this Project Stipulation shall be in writing signed by all
Parties, except that (1) a non-material modification may be made in writing
signed by the Affected Trustees, DOJ, and BPXP; and (2) the Implementing
Trustee(s), DOJ, and BPXP may correct typographical or other non-substantive
scriveners’ errors by substituting a corrected page for the page containing the
error, with the Parties’ agreement to the correction(s) documented by exchange of
e-mails or letters. Any modification that affects the amount of funding to be
provided, the NRD Offsets to be attributed to the project, or the effect of the
Project Stipulation on claims or liabilities shall be considered material. Notice of
any modification, including corrections, shall be filed with the MDL Court for
informational purposes only.
V.

GENERAL PROVISIONS AND RESERVATIONS OF RIGHTS
A. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
this Project Stipulation shall not be construed to limit in any way the authority of
the Trustees to perform assessments, engage in any restoration planning, or select
and implement restoration projects; nor shall it require BPXP to fund any of these
activities.
B. This Project Stipulation fully reserves and shall not limit the Trustees’ rights to
recover costs for reasonable oversight costs related to assessments, restoration
planning activities, selection and implementation of restoration projects, or other
reasonable natural resource damage assessment costs as provided in 33 U.S.C. §
2706 including the Trustees’ costs associated with the selection of Early
Restoration Projects, development of the Early Restoration Plan(s), and general
non-project specific administration and monitoring of the early restoration
process; provided, however, nothing in this Project Stipulation shall permit the
Trustees to recover additional costs of implementation of the Early Restoration
Project except in accordance with Paragraph II.G.
C. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
this Project Stipulation does not operate to release BPXP from any potential
natural resource damage or other liability, and the Trustees reserve all other
claims against BPXP and/or other parties related to natural resource damage
liability or any other liability arising from the Oil Spill.
7

Case 2:10-md-02179-CJB-SS Document 15378-6 Filed 09/24/15 Page 8 of 43

D. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
the Trustees reserve the right to use any appropriate methodologies for assessing
natural resources injuries, for determining the natural resource damages and for
planning and scaling restoration for the Oil Spill.
E. Except with respect to the Early Restoration Project that BPXP has agreed to
fund, any Replacement Project(s) selected in accordance with this Project
Stipulation, and the agreed upon NRD Offsets under this Project Stipulation,
BPXP reserves all legal and evidentiary defenses it may have against any claim
asserted by any Trustee, including, without limitation, any defenses related to
natural resource damages arising from the Oil Spill, any natural resource damages
assessment associated with the Oil Spill, and any methodologies the Trustees use
to assess natural resources injuries, determine the natural resource damages
claims, and in planning and scaling restoration. BPXP reserves all claims, crossclaims or counterclaims it may have against any person or entity not a party to
this Project Stipulation.
F. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
the Trustees expressly reserve all claims, demands, and causes of action, either
judicial or administrative, past or future, in law or equity, against any person or
entity not a party to this Project Stipulation for any matter arising out of or in any
way relating to the Oil Spill.
G. The undersigned representative of each Party certifies that he or she is fully
authorized to enter into the terms and conditions of this Project Stipulation and to
execute and legally bind such Party to this document. This Project Stipulation
may be signed in counterparts.
H. To the extent that there is any inconsistency between this Project Stipulation and
the Framework Agreement, this Project Stipulation shall govern.
IN WITNESS WHEREOF, the undersigned Parties have executed and delivered this
Project Stipulation, effective as of the date of execution by all Parties.
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Shell Belt and
Coden Belt Roads Living Shoreline Project in the matter ofIn re: Oil Spill by the Oil Rig
"Deepwater Horizon"in the GulfofMexico, on April 20, 2010,relating to the
Deepwater Horizon Oil Spill.
FOR THE UNITED STATES:

Date

U.S. Department of Justice
Washington, D.C. 20530

Date

CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official
Department ofthe Interior
1875 Century Boulevard
Atlanta, Georgia 30345

Date

KENNETH J. KOPOCIS
U.S. Environmental Protection Agency
Principal Representative
1.200 Pennsylvania Ave. NW
Washington, D.C. 20460

Date

CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric
Administration
Principal Representative
1315 East-West Highway
Silver Spring, MD 20910

Date

ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural
Resources and Environment
1400 Independence Ave. SW
Washington, D.C. 20250

G~
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Shell Belt and
Coden Belt Roads Living Shoreline Project in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE UNITED STATES:
_______________________
Date

________________________________
JOHN C. CRUDEN
Assistant Attorney General
Environment & Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

____9/15/15___________
Date

________________________________
CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official
Department of the Interior
1875 Century Boulevard
Atlanta, Georgia 30345

______9/16/15___________
Date

________________________________
KENNETH J. KOPOCIS
U.S. Environmental Protection Agency
Principal Representative
1200 Pennsylvania Ave. NW
Washington, D.C. 20460

_______________________
Date

________________________________
CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric
Administration
Principal Representative
1315 East-West Highway
Silver Spring, MD 20910

____9/16/15___________
Date

________________________________
ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural
Resources and Environment
1400 Independence Ave. SW
Washington, D.C. 20250
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Shell Belt and
Coden Belt Roads Living Shoreline Project in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF ALABAMA:

____9/15/15_____________
Date

________________________________
N. GUNTER GUY, JR.
Alabama Department of Conservation
and Natural Resources
Commissioner of Conservation
64 N. Union Street
Montgomery, AL 36130

____9/15/15___________
Date

________________________________
BERRY H. TEW, JR.
Geological Survey of Alabama
and State Oil and Gas Board of Alabama
State Geologist/Oil & Gas Supervisor
P.O. Box 869999
Tuscaloosa, AL 35486-6999
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Shell Belt and
Coden Belt Roads Living Shoreline Project in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF FLORIDA:

______9/15/15__________
Date

________________________________
LARRY MORGAN
Florida Department of Environmental
Protection
Senior Deputy General Counsel
3900 Commonwealth Blvd., MS 35
Tallahassee, Florida 32399-3000

______9/15/15__________
Date

________________________________
NICK WILEY
Florida Fish and Wildlife Conservation
Commission
Executive Director
620 South Meridian Street
Tallahassee, Florida 32399-1600
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Shell Belt and
Coden Belt Roads Living Shoreline Project in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF LOUISIANA:
______9/15/15_________
Date

________________________________
KYLE GRAHAM
Louisiana Coastal Protection and
Restoration Authority
Executive Director
P.O. Box 44027
Baton Rouge, Louisiana 70804

______9/15/15_________
Date

_______________________________
BRIAN WYNNE
Louisiana Oil Spill Coordinator’s Office
Director
P.O. Box 66614
Baton Rouge, Louisiana 70896

______9/15/15_________
Date

_______________________________
PEGGY HATCH
Louisiana Department of Environmental
Quality
Secretary
P.O. Box 4301
Baton Rouge, Louisiana 70821-4301

______9/15/15__________
Date

_______________________________
ROBERT BARHAM
Louisiana Department of Wildlife and
Fisheries
Secretary
P.O. Box 98000
Baton Rouge, Louisiana 70898

______9/15/15_________
Date

_______________________________
STEPHEN CHUSTZ
Louisiana Department of Natural Resources
Secretary
P.O. Box 94396
Baton Rouge, Louisiana 70804-9396
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Shell Belt and
Coden Belt Roads Living Shoreline Project in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF MISSISSIPPI:

______9/16/15__________
Date

________________________________
GARY C. RIKARD
Mississippi Department of Environmental
Quality
Executive Director
P.O. Box 2261
Jackson, Mississippi 39225-2261
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Shell Belt and
Coden Belt Roads Living Shoreline Project in the matter of In re: Oil Spill by the Oil Rig
"Deepwater Horizon" in the Gulf ofMexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Date

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

RICHARD A. HYDE, P.E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Shell Belt and
Coden Belt Roads Living Shoreline Project in the matter of In re: Oil Spill by the Oil Rig
"Deepwater Horizon" in the Gu(f of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Date

Date

Date

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

I

·

RICHARD A. HYDE, P .E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711

14

Case 2:10-md-02179-CJB-SS Document 15378-6 Filed 09/24/15 Page 18 of 43

THE UNDERSIGNED PARTY enters into this Project Stipulation for the Shell Belt and
Coden Belt Roads Living Shoreline Project in the matter of In re: Oil Spill by the Oil Rig
"Deepwater Horizon" in the Gulf o.fMexico, on April 20, 2010, relating to the
Deepvvater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Date

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Date

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

SEP 1 5 2015
Date

RICHARD A. HYDE, P.E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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APPENDIX A
EARLY RESTORATION PROJECT
Appendix A: Shell Belt and Coden Belt Roads Living Shoreline Project
1.0

INTRODUCTION

This document describes the Shell Belt and Coden Belt Roads Living Shoreline Project
(the “Early Restoration Project”) to be implemented with funding provided by BPXP,
resulting in the NRD Offsets identified in Appendix C. This document is part of a
Project Stipulation executed by BPXP, the Trustees, and the United States Department of
Justice.
2.0

PROJECT DESCRIPTION

The Shell Belt and Coden Belt Roads Living Shoreline project will employ shoreline
restoration techniques to increase benthic productivity and enhance the growth of planted
native marsh vegetation. The project will be located in the Portersville Bay portion of
Mississippi Sound, seaward of the southernmost portions of Shell Belt and Coden Belt
Roads in Coden, Alabama. Shoreline breakwaters will be constructed to dampen wave
energy and protect newly planted emergent vegetation while also providing habitat and
increasing benthic secondary productivity.
3.0

PROJECT IMPLEMENTATION

3.1

Performance Criteria, Monitoring and Maintenance

Project performance will be assessed as defined in Section 11.1.4 of the Phase IV Early
Restoration Plan and Environmental Assessments (the “Phase IV Plan”).
Project implementation will commence upon the filing of the Notice of Stipulation with
the MDL Court. Project implementation will be complete when the performance criteria
consistent with Sections 11.1.4 of the Phase IV Plan have been met.
3.2

Estimated Project Costs –Shell Belt and Coden Belt Roads Living Shoreline

The total estimated cost to implement the Shell Belt and Coden Belt Roads Living
Shoreline Project is $8,050,000, consistent with Section 11.1.7 of the Phase IV Plan.
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APPENDIX B
EARLY RESTORATION PLAN
The Early Restoration Project is included in the Deepwater Horizon Oil Spill Phase IV
Early Restoration Plan and Environmental Assessments (“Phase IV Plan”), available at
www.doi.gov/deepwaterhorizon, which was adopted by the Trustees after public review
and comment. Public comments received on the Plan are summarized in the Plan, and
Trustees’ responses to the comments are included. All public comments received on the
Plan are included in full in the NRDA Administrative Record for the Plan, which can be
found at the same web address.
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APPENDIX C
NRD OFFSETS FOR SHELL BELT AND CODEN BELT ROADS LIVING
SHORELINE PROJECT
The NRD Offsets are:
•

129,632 Discounted Kilogram Years (Dkg-Ys) of benthic Secondary Productivity in
Alabama, applicable to benthic Secondary Productivity injuries in Alabama, as
determined by the Trustees’ total assessment of injury for the Oil Spill.
For the purposes of applying the NRD Offsets to the calculation of injury, the Parties
agree as follows:
If the combination of Offsets for benthic Secondary Productivity from the Phase
III Early Restoration projects in Alabama and from this Shell Belt and Coden Belt
Roads Living Shoreline Project exceeds the injury to benthic Secondary
Productivity in Alabama waters then the remaining unused Offsets for benthic
Secondary Productivity from this project will be applicable to injuries to
Estuarine Obligate Fishes and Mobile Crustaceans Dependent on Oyster Reefs
and Other Estuarine Hard Bottom/Structural Habitat at a rate of 5 Dkg-Ys of
Estuarine Obligate Fishes and Mobile Crustaceans Dependent on Oyster Reefs
and Other Estuarine Hard Bottom/Structural Habitat per 100 Dkg-Ys benthic
Secondary Productivity (up to a maximum of 6,482 Dkg-Ys of Estuarine Obligate
Fishes and Mobile Crustaceans Dependent on Oyster Reefs and Other Estuarine
Hard Bottom/Structural Habitat). These remaining Offsets will be applied first to
offset such injuries in Alabama waters and then, if that category of injury is
exhausted in Alabama waters, to such injuries in Federal Waters on the
Continental Shelf.
These NRD Offsets for benthic Secondary Productivity (and, if applicable,
Estuarine Obligate Fishes and Mobile Crustaceans Dependent on Oyster Reefs
and Other Estuarine Hard Bottom/Structural Habitat) shall not apply to injuries in
Texas, Louisiana, Mississippi and/or Florida.
The NRD Offsets for any Early Restoration project that offsets injury to benthic
Secondary Productivity shall be applied by the Trustees in the chronological order
in which the stipulation for each applicable Early Restoration project was
executed.

•

50 Discounted Service Acre Years (DSAYs) of Salt Marsh Habitat in Alabama
applicable to Salt Marsh Habitat injuries in Alabama, as determined by the Trustees’
total assessment of injury for the Oil Spill.
For the purposes of applying the NRD Offsets to the calculation of injury, the Parties
agree as follows:
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If the combination of Offsets for Salt Marsh Habitat injuries from the Phase I and
Phase III Early Restoration projects in Alabama and from the Shell Belt and
Coden Belt Roads Living Shoreline Project exceeds the Salt Marsh Habitat
injuries in Alabama, then the remaining unused Salt Marsh Habitat DSAYs from
this project will be converted to Secondary Productivity (at a rate of 1,000 DkgYs of Secondary Productivity per Salt Marsh Habitat DSAY) and applied to
Estuarine Dependent Aquatic Biomass injuries first in Alabama waters and then,
if that category of injury is exhausted in Alabama waters, to such injury in Federal
Waters on the Continental Shelf.
These NRD Offsets for Salt Marsh Habitat (and, if applicable, Secondary
Productivity) shall not apply to injuries in Texas, Louisiana, Mississippi and/or
Florida.
The NRD Offsets for any Early Restoration project that offsets injury to Salt
Marsh Habitat shall be applied by the Trustees in the chronological order in which
the stipulation for each applicable Early Restoration project was executed.
For purposes of Paragraph III.A. of this Project Stipulation, the Affected Trustees whose
resources are addressed by this Early Restoration Project are the Alabama Department of
Conservation and Natural Resources, the Geological Survey of Alabama, DOI, EPA,
NOAA and USDA.
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APPENDIX D
GLOSSARY OF TERMS
These definitions are not considered to be a comprehensive list for all Early Restoration
Projects under the Framework for Early Restoration Addressing Injuries Resulting from
the Deepwater Horizon Oil Spill executed April 20, 2011. Future projects may require
other definitions, including but not limited to, other definitions for habitats included in
this list.
Continental Shelf shall mean the contiguous shallow platforms or terraces that surround
most of the continents and are terminated seaward by a relatively sharp break in slope,
called the shelf edge or shelf break. In the Gulf of Mexico, this generally follows the 200meter isobaths.
Discounted Kilogram Years is expressed in present value 2010 kilogram years.
Discounted Service Acre Years is expressed in present value 2010 service acre years.
Estuarine Dependent Aquatic Biomass is defined as the biomass of aquatic species that
depend on the habitat found within estuaries for at least one stage of their life cycle.
Estuarine Obligate Fishes and Mobile Crustaceans Dependent on Oyster Reefs and
Other Estuarine Hard Bottom/Structural Habitat is defined as the biomass of those
fishes and crustaceans that depend on the habitat found within oyster reefs and other
estuarine hard bottom/structural habitat for at least one stage of their life cycle.
Applicable to this Early Restoration Project only, this definition includes the individual
species listed below in Table 1 which are a subset of species listed in Appendix E. As
part of the ongoing NRD Assessment, the species in Table 1 or Appendix E may be
shifted or consolidated within or between the groups, but none of the species listed in
Table 1 will be removed from this definition. Any consolidation or shifting of species
between groups, renaming or dividing of groups, or removal of species currently listed in
Appendix E, that are determined by the Trustees in the final NRD Assessment, must have
a reliable scientific basis.
−
•
•
•
•
•
•
•

Groups:
Crabs and Lobsters
Drums and Seatrout
Forage Fish
Other Demersal Fish
Other Reef Associated Fish
Shrimp
Brown Shrimp

Federal Waters on the Continental Shelf refers to the area of water extending from the
outer boundary of Alabamastate waters to the edge of the Continental Shelf, excluding
any area within the state waters of Texas, Louisiana, Mississippi, Alabama, or Florida.
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Salt Marsh Habitat refers to transitional marsh areas between land and water that occur
in coastal areas at salinities at or approaching that of ocean water. Typical vegetation in
salt marsh habitat includes species such as Spartina alterniflora, Juncus roemerianus,
and Distichlis spicata.
Secondary Productivity: The strict definition of secondary productivity is the rate of
production of consumers (heterotrophs) in an ecosystem (Edmondson & Winberg, 1971).
For purposes of the Offsets for this living shoreline, subtidal and intertidal reef project, it
is more narrowly defined as production of herbivores and detritivores, (the P2 production
level in Odum, 1959) and in particular, the net production of mobile and sessile
invertebrate infauna and epifauna associated with hard bottom substrates.
•

Odum, E.. 1959. Fundamentals of Ecology. Second edition. Philadelphia and
London: W.B. Saunders & Co. 546 pp.

•

Edmondson, W.T. & G.G.Winberg (Eds.). 1971. A manual on methods for the
assessment of secondary productivity in fresh waters. London. 358 pp. (IBP
Handbook 17).

Table 1: Estuarine Obligate Fishes and Mobile Crustaceans Dependent on Oyster
Reefs and Other Estuarine Hard Bottom / Structural Habitats and their Assigned
Species Groups from Appendix E.
Scientific Name

Common Name

Groups

Archosargus probatocephalus

Sheepshead

Other Reef Associated Fish

Cynoscion nebulosus

spotted seatrout

Drums and Seatrout

Dyspanopeus texanus

Gulf grassflat crab

Crabs and Lobsters

Farfantepenaeus aztecus

brown shrimp

Brown Shrimp

Farfantepenaeus duorarum

pink shrimp

Shrimp

Lagodon rhomboides

Pinfish

Other Demersal Fish

Leiostomus xanthurus

Spot

Drums and Seatrout

Menippe adina

Gulf stone crab

Crabs and Lobsters

Opisthonema oglinum

Atlantic threadfin herring

Forage Fish

Opsanus beta

Gulf toadfish

Other Demersal Fish

Prionotus tribulus

bighead searobin

Other Demersal Fish

Cynoscion arenarius

sand seatrout

Drums and Seatrout

Micropogonias undulatus

Atlantic croaker

Drums and Seatrout

Cynoscion nothus

silver seatrout

Drums and Seatrout

Larimus fasciatus

banded drum

Drums and Seatrout

Pogonias cromis

black drum

Drums and Seatrout

Sciaenops ocellatus

red drum

Drums and Seatrout
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Scientific Name

Common Name

Groups

Stellifer lanceolatus

American stardrum

Drums and Seatrout

Equetus lanceolatus

spotted drum

Drums and Seatrout

Pareques iwamotoi

blackbar drum

Drums and Seatrout

Pareques acuminatus

high-hat drum

Drums and Seatrout

Brevoortia patronus

Gulf menhaden

Forage Fish

Alosa alabamae

Alabama shad

Forage Fish

Alosa chrysochloris

skipjack shad

Forage Fish

Brevoortia gunteri

finescale menhaden

Forage Fish

Dorosoma petenense

threadfin shad

Forage Fish

Harengula clupeola

false pachard

Forage Fish

Harengula humeralis

redear sardine

Forage Fish

Harengula jaguana

sacled herring

Forage Fish

Jenkinsia lamprotaenia

dwark round herring

Forage Fish

Menidia beryllina

inland silverside

Forage Fish

Anchoa mitchilli

Bay anchovy

Forage Fish

Anchoa cubana

Cuban anchovy

Forage Fish

Anchoa hepsetus

striped anchovy

Forage Fish

Anchoa lyolepis

shortfinger anchovy

Forage Fish

Anchoviella perfasciata

Poey's anchovy

Forage Fish

Engraulis eurystole

silver anchovy

Forage Fish

Calamus arctifrons

grass porgy

Other Demersal Fish

Gobionellus boleosoma

Darter goby

Other Reef-Associated

Gobiosoma bosc

naked goby

Other Reef-Associated

Bollmania communis

ragged goby

Other Reef-Associated

Goboides broussoneti

violet goby

Other Reef-Associated

Gobionellus oceanicus

highfin goby

Other Reef-Associated

Microgobius gulosus

clown goby

Other Reef-Associated

Callinectes sapidus

blue crab

Crabs and Lobsters

Callinectes similis

lesser blue crab

Crabs and Lobsters

Penaeus setiferus

white shrimp

Shrimp

Calamus bajonado

jolthead porgy

Other Reef-Associated

Calamus calamus

saucereye porgy

Other Reef-Associated

Calamus leucosteus

whitebone porgy

Other Demersal Fish

Calamus nodosus

knobbed porgy

Other Reef-Associated
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Scientific Name

Common Name

Groups

Calamus penna

sheepshead porgy

Other Reef-Associated

Pagrus pagrus

red porgy

Other Demersal Fish

Stenotomus caprinus

longspine porgy

Other Demersal Fish
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APPENDIX E
List of Species Associated with each Species Categorization Grouping
.
Species Output

Total Count: 66
Scientific Name

Common Name

Current Grouping1

Acanthaxius hirsutimanus

mud lobster

Crabs and Lobsters

Acanthilia intermedia

granulose purse crab

Crabs and Lobsters

Acanthocarpus alexandri

gladiator box crab

Crabs and Lobsters

Anasimus latus

stilt spider crab

Crabs and Lobsters

Arenaeus cribrarius

speckled swimming crab

Crabs and Lobsters

Calappa flammea

flamed box crab

Crabs and Lobsters

Calappa sulcata

shame-faced box crab

Crabs and Lobsters

Callinectes sapidus

blue crab

Crabs and Lobsters

Callinectes similis

lesser blue crab

Crabs and Lobsters

Collodes robustus

deepsea crab

Crabs and Lobsters

Danielum ixbauchac

articulated crab

Crabs and Lobsters

Dardanus fucosus

bareye hemit crab

Crabs and Lobsters

Dardanus insignis

red brocade hermit crab

Crabs and Lobsters

Dyspanopeus texanus

Gulf grassflat crab

Crabs and Lobsters

Ethusa microphthalma

broadback sumo crab

Crabs and Lobsters

Euphrosynoplax clausa

craggy bathyal crab

Crabs and Lobsters

Hepatus epheliticus

calico crab

Crabs and Lobsters

Iliacantha liodactylus

purse crab

Crabs and Lobsters

Iliacantha subglobosa

purse crab

Crabs and Lobsters

Leiolambrus nitidus

white elbow crab

Crabs and Lobsters

Libinia dubia

longnose spider crab

Crabs and Lobsters

Libinia emarginata

portly spider crab

Crabs and Lobsters

Menippe adina

Gulf stone crab

Crabs and Lobsters

Menippe mercenaria

Florida stone crab

Crabs and Lobsters

Menippe zoeae

stone crab unspecified

Crabs and Lobsters

Metoporhaphis calcarata

false arrow crab

Crabs and Lobsters

Munida forceps

squat lobster

Crabs and Lobsters

Myropsis quinquespinosa

fivespine purse crab

Crabs and Lobsters

Nanoplax xanthiformis

rough squareback crab

Crabs and Lobsters

Nephropsis aculeata

Florida lobsterette

Crabs and Lobsters

Ovalipes floridanus

Florida lady crab

Crabs and Lobsters
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Species Output

Total Count: 66
Scientific Name

Common Name

Current Grouping1

Ovalipes stephensoni

coarsehand lady crab

Crabs and Lobsters

Paguristes lymani

hermit crab

Crabs and Lobsters

Paguristes sericeus

hermit crab

Crabs and Lobsters

Paguristes triangulatus

hermit crab

Crabs and Lobsters

Pagurus bullisi

hermit crab

Crabs and Lobsters

Pagurus longicarpus

longwristed hermit crab

Crabs and Lobsters

Pagurus pollicaris

flat-clawed hermit crab

Crabs and Lobsters

Panulirus argus

Spiny lobsters

Crabs and Lobsters

Parthenope agonus

crab

Crabs and Lobsters

Parthenope serrata

crab

Crabs and Lobsters

Persephona crinita

pink purse crab

Crabs and Lobsters

Persephona mediterranea

purse crab

Crabs and Lobsters

Petrochirus diogenes

giant hermit crab

Crabs and Lobsters

Platylambrus granulata

bladetooth elbow crab

Crabs and Lobsters

Podochela sidneyi

shortfinger neck crab

Crabs and Lobsters

Porcellana sayana

porcelain crab

Crabs and Lobsters

Porcellana sigsbeiana

porcelain crab

Crabs and Lobsters

Portunidae megalopae

Portunidae (swimming crab) unspecified

Crabs and Lobsters

Portunidae zoeae

Portunidae (swimming crab) unspecified

Crabs and Lobsters

Portunus gibbesii

iridescent swimming crab

Crabs and Lobsters

Portunus sayi

Sargassum swimming crab

Crabs and Lobsters

Portunus spinicarpus

longspine swimming crab

Crabs and Lobsters

Portunus spinimanus

blotched swimming crab

Crabs and Lobsters

Portunus ventralis

swimming crab

Crabs and Lobsters

Pseudomedaeus agassizii

mud crab

Crabs and Lobsters

Raninoides loevis

furrowed frog crab

Crabs and Lobsters

Raninoides louisianensis

Gulf frog crab

Crabs and Lobsters

Rhithropanopeus harrisii

estuarine mud crab

Crabs and Lobsters

Scyllarides latus

Slipper Lobster

Crabs and Lobsters

Scyllarides nodifer

ridged slipper lobster

Crabs and Lobsters

Scyllarus chacei

chace slipper lobster

Crabs and Lobsters

Speocarcinus lobatus

Gulf squareback crab

Crabs and Lobsters

Stenocionops furcatus
Stenocionops spinimanus

spider crab
spider crab

Crabs and Lobsters
Crabs and Lobsters
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Species Output

Total Count: 66
Scientific Name
Stenorhynchus seticornis

Common Name
yellowline arrow crab

Current Grouping1
Crabs and Lobsters

1

See Appendix D, Glossary of Terms: “Estuarine Obligate Fishes and Mobile Crustaceans Dependent on
Oyster Reefs and Other Estuarine Hard Bottom/Structural Habitat”
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Species Output

Total Count: 18
Scientific Name

Common Name

Current Grouping1

Bairdiella chrysoura

silver perch

Drums and Seatrout

Cynoscion arenarius

sand seatrout

Drums and Seatrout

Cynoscion nebulosus

spotted seatrout

Drums and Seatrout

Cynoscion nothus

silver seatrout

Drums and Seatrout

Equetus lanceolatus

spotted drum

Drums and Seatrout

Larimus fasciatus

banded drum

Drums and Seatrout

Leiostomus xanthurus

spot

Drums and Seatrout

Menticirrhus americanus

southern kingfish

Drums and Seatrout

Menticirrhus littoralis

Gulf kingfish

Drums and Seatrout

Menticirrhus saxatilis

northern kingfish

Drums and Seatrout

Micropogonias undulatus

Atlantic croaker

Drums and Seatrout

Pareques acuminatus

high-hat drum

Drums and Seatrout

Pareques iwamotoi

blackbar drum

Drums and Seatrout

Pareques umbrosus

cubbyu

Drums and Seatrout

Pogonias cromis

black drum

Drums and Seatrout

Sciaenops ocellatus

red drum

Drums and Seatrout

Stellifer brasiliensis
Stellifer lanceolatus

Drums and Seatrout
American stardrum

Drums and Seatrout

1

See Appendix D, Glossary of Terms: “Estuarine Obligate Fishes and Mobile Crustaceans Dependent on
Oyster Reefs and Other Estuarine Hard Bottom/Structural Habitat”
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Total Count: 26

Species Output

Scientific Name

Common Name

Current Grouping1

Alosa alabamae

Alabama Shad

Forage Fish

Alosa chrysochloris

skipjack shad

Forage Fish

Anchoa cubana

Cuban anchovy

Forage Fish

Anchoa hepsetus

striped anchovy

Forage Fish

Anchoa lyolepis

shortfinger anchovy

Forage Fish

Anchoa mitchilli

bay anchovy

Forage Fish

Anchoviella perfasciata

Poey's anchovy

Forage Fish

Brevoortia gunteri

Finescale menhaden

Forage Fish

Brevoortia patronus

Gulf menhaden

Forage Fish

Brevoortia smithi

yellowfin menhaden

Forage Fish

Dorosoma cepedianum

gizzard shad

Forage Fish

Dorosoma petenense

threadfin shad

Forage Fish

Engraulis eurystole

silver anchovy

Forage Fish

Etrumeus teres

round herring

Forage Fish

Harengula jaguana

scaled herring

Forage Fish

Jenkinsia lamprotaenia

dwarf round herring

Forage Fish

Jenkinsia majua

little-eye herring

Forage Fish

Jenkinsia stolifera

shortband herring

Forage Fish

Menidia beryllina

inland silverside

Forage Fish

Mugil cephalus

striped mullet

Forage Fish

Mugil curema

white mullet

Forage Fish

Opisthonema oglinum

Atlantic threadfin herring

Forage Fish

Peprilus alepidotus

harvestfish (butterfish)

Forage Fish

Peprilus burti

Gulf butterfish

Forage Fish

Peprilus paru

American harvestfish (butterfish)

Forage Fish

Peprilus triacanthus

butterfish

Forage Fish

1

See Appendix D, Glossary of Terms: “Estuarine Obligate Fishes and Mobile Crustaceans Dependent on
Oyster Reefs and Other Estuarine Hard Bottom/Structural Habitat”
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Total Count: 156

Species Output

Scientific Name

Common Name

Current Grouping1

Acanthonus armatus

bony-eared assfish

Other Demersal Fish

Aldrovandia affinis

Gilbert's halosaur

Other Demersal Fish

Aldrovandia gracilis

halosaur

Other Demersal Fish

Alepocephalus agassizii

Agassiz slickhead

Other Demersal Fish

Alepocephalus productus

smalleye smoothhead

Other Demersal Fish

Aluterus heudelotii

dotterel filefish

Other Demersal Fish

Anguilla rostrata

American Eel

Other Demersal Fish

Anisarchus medius

stout eelblenny

Other Demersal Fish

Antennarius radiosus

singlespot frogfish

Other Demersal Fish

Antigonia capros

deepbody boarfish

Other Demersal Fish

Argentina striata

striated argentine

Other Demersal Fish

Argyripnus atlanticus

Other Demersal Fish

Ariomma bondi

silver-rag driftfish

Other Demersal Fish

Bagre marinus

gafftopsail catfish

Other Demersal Fish

Barathrites iris

cusk eel

Other Demersal Fish

Barathrodemus manatinus

cusk eel

Other Demersal Fish

Bassozetus robustus

robust assfish

Other Demersal Fish

Bathygadus macrops

bullseye grenadier

Other Demersal Fish

Bathygadus melanobranchus

Vaillant's grenadier

Other Demersal Fish

Bathyonus pectoralis

cusk eel

Other Demersal Fish

Bathypterois grallator

tripod fish

Other Demersal Fish

Bathypterois phenax

blackfin spiderfish

Other Demersal Fish

Bathysaurus mollis

highfin lizardfish

Other Demersal Fish

Bathytroctes macrolepis

Koefoed's smooth-head

Other Demersal Fish

Bathytroctes microlepis

Smallscale smooth-head

Other Demersal Fish

Bathytyphlops sewelli

tripod fish

Other Demersal Fish

Bellator brachychir

shortfin searobin

Other Demersal Fish

Bellator egretta

streamer searobin

Other Demersal Fish

Bellator militaris

horned searobin

Other Demersal Fish

Bellocia koefoedi

Other Demersal Fish
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Total Count: 156

Species Output

Scientific Name

Common Name

Current Grouping1

Bembrops anatirostris

duckbill flathead

Other Demersal Fish

Bembrops gobioides

goby flathead

Other Demersal Fish

Calamus arctifrons

grass porgy

Other Demersal Fish

Calamus leucosteus

whitebone porgy

Other Demersal Fish

Caulolatilus chrysops

Atlantic goldeye tilefish

Other Demersal Fish

Chaunax suttkusi

toadfish

Other Demersal Fish

Chlorophthalmus agassizi

shortnose greeneye

Other Demersal Fish

Coelorinchus caelorhincus

saddled grenadier

Other Demersal Fish

Coelorinchus caribbaeus

blackfin grenadier

Other Demersal Fish

Coelorinchus occa

swordsnout grenadier

Other Demersal Fish

Coloconger meadi

worm eel

Other Demersal Fish

Conocara macropterum

longfin smooth-head

Other Demersal Fish

Coryphaenoides alateralis

grenadier

Other Demersal Fish

Coryphaenoides rudis

rudis rattail

Other Demersal Fish

Cyttopsis rosea

rosy dory

Other Demersal Fish

Dibranchus atlanticus

Atlantic batfish

Other Demersal Fish

Dicrolene introniger

digitate cusk eel

Other Demersal Fish

Dormitator maculatus

fat sleeper

Other Demersal Fish

Dysomma anguillare

shortbelly eel

Other Demersal Fish

Eleotris pisonis

spinycheek sleeper

Other Demersal Fish

Enchelyopus cimbrius

four-bearded rockling

Other Demersal Fish

Epigonus pandionis

bigeye cardinalfish

Other Demersal Fish

Eucinostomus harengulus

tidewater mojarra

Other Demersal Fish

Foetorepus goodenbeani

palefin dragonet

Other Demersal Fish

Gadella imberbis

beardless codling

Other Demersal Fish

Gadomus arcuatus

doublethread grenadier

Other Demersal Fish

Gadomus longifilis

threadfin grenadier

Other Demersal Fish

Gibberichthys pumilus

gibberfish

Other Demersal Fish

Gnathagnus egregius

freckled stargazer

Other Demersal Fish

Gymnothorax kolpos

blacktail moray eel

Other Demersal Fish

Gymnothorax saxicola

ocellated moray

Other Demersal Fish

Halosaurus guentheri

Halosaur

Other Demersal Fish
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Total Count: 156

Species Output

Scientific Name

Common Name

Current Grouping1

Halosaurus ovenii

Halosaur

Other Demersal Fish

Hoplostethus occidentalis

western roughy

Other Demersal Fish

Hoplunnis diomediana

blacktail pike-conger

Other Demersal Fish

Hoplunnis macrura

freckled pike-conger

Other Demersal Fish

Hoplunnis tenuis

spotted pike-conger

Other Demersal Fish

Howella brodiei

pelagic basslet

Other Demersal Fish

Hydrolagus alberti

Gulf chimera

Other Demersal Fish

Hydrolagus mirabilis
Hymenocephalus billsam

large-eyed rabbitfish
rattail

Other Demersal Fish
Other Demersal Fish

Hymenocephalus italicus

glasshead grenadier

Other Demersal Fish

Ipnops murrayi

deepsea tripod fish

Other Demersal Fish

Kathetostoma albigutta

lancer stargazer

Other Demersal Fish

Lagodon rhomboides

pinfish

Other Demersal Fish

Lepophidium brevibarbe

shortbeard cusk-eel

Other Demersal Fish

Lepophidium staurophor

barred cusk-eel

Other Demersal Fish

Leptoderma macrops

slickhead

Other Demersal Fish

Lophius americanus

American angler

Other Demersal Fish

Lophius gastrophysus

blackfin goosefish

Other Demersal Fish

Lophius vomerinus

devil anglerfish

Other Demersal Fish

Lyopsetta exilis

slender sole

Other Demersal Fish

Macrocallista nimbosa

sunray venus

Other Demersal Fish

Malacocephalus laevis

softhead grenadier

Other Demersal Fish

Merluccius albidus

offshore hake

Other Demersal Fish

Merluccius bilinearis

silver hake

Other Demersal Fish

Merluccius productus

North Pacific hake

Other Demersal Fish

Monolene sessilicauda

deepwater flounder

Other Demersal Fish

Monomitopus agassizii

cusk eel

Other Demersal Fish

Monomitopus magnus

cusk eel

Other Demersal Fish

Narcetes stomias

slickhead

Other Demersal Fish

Neobythites gilli

twospot brotula

Other Demersal Fish

Neomerinthe hemingwayi

spinycheek scorpionfish

Other Demersal Fish

Neoscopelus microchir

shortfin neoscopelid

Other Demersal Fish
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Total Count: 156

Species Output

Scientific Name

Common Name

Current Grouping1

Nezumia aequalis

common Atlantic grenadier

Other Demersal Fish

Nezumia cyrano

cyrano grenadier

Other Demersal Fish

Nezumia suilla

suilla grenadier

Other Demersal Fish

Ogcocephalus corniger

longnose batfish

Other Demersal Fish

Ogcocephalus pantostictus

spotted batfish

Other Demersal Fish

Ogcocephalus radiatus

batfish

Other Demersal Fish

Ophidion marginatum

striped cusk-eel

Other Demersal Fish

Opistognathidae spp.

jawfish unspecified

Other Demersal Fish

Opsanus beta

Gulf toadfish

Other Demersal Fish

Orthopristis chrysoptera

pigfish

Other Demersal Fish

Otophidium omostigma

polka-dot cusk-eel

Other Demersal Fish

Pagrus pagrus

red porgy

Other Demersal Fish

Parasudis truculenta

greeneye

Other Demersal Fish

Penopus macdonaldi
Penopus microphthalmus
Peristedion gracile

cusk eel
slender searobin

Other Demersal Fish
Other Demersal Fish
Other Demersal Fish

Peristedion greyae

alligator searobin

Other Demersal Fish

Peristedion miniatum

armored searobin

Other Demersal Fish

Peristedion thompsoni

rimspine searobin

Other Demersal Fish

Polydactylus octonemus

Atlantic threadfin

Other Demersal Fish

Polymetme corythaeola

rendezvous fish

Other Demersal Fish

Polymixia lowei
Polymixia nobilis

beardfish
stout beardfish

Other Demersal Fish
Other Demersal Fish

Pontinus longispinis

longspine scorpionfish

Other Demersal Fish

Porichthys plectrodon

Atlantic midshipman

Other Demersal Fish

Porogadus catena

cusk eel

Other Demersal Fish

Porogadus miles

slender cusk eel

Other Demersal Fish

Prionotus alatus

spiny searobin

Other Demersal Fish

Prionotus carolinus

northern searobin

Other Demersal Fish

Prionotus longispinosus

bigeye searobin

Other Demersal Fish

Prionotus martis

Gulf of Mexico barred searobin

Other Demersal Fish

Prionotus paralatus

Mexican searobin

Other Demersal Fish

Prionotus roseus

bluespotted searobin

Other Demersal Fish
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Total Count: 156

Species Output

Scientific Name

Common Name

Current Grouping1

Prionotus rubio

blackwing searobin

Other Demersal Fish

Prionotus scitulus

leopard searobin

Other Demersal Fish

Prionotus stearnsi

shortwing searobin

Other Demersal Fish

Prionotus tribulus

bighead searobin

Other Demersal Fish

Pristis pectinata

smalltooth sawfish

Other Demersal Fish

Rinoctes nasutus

abyssal smooth-head

Other Demersal Fish

Rouleina maderensis

madeiran smooth-head

Other Demersal Fish

Scorpaena agassizii

longfin scorpionfish

Other Demersal Fish

Setarches guentheri

channeled rockfish

Other Demersal Fish

Sphoeroides dorsalis

marbled puffer

Other Demersal Fish

Sphoeroides parvus

least puffer

Other Demersal Fish

Steindachneria argentea

luminous hake

Other Demersal Fish

Stenotomus caprinus

longspine porgy

Other Demersal Fish

Stephanoberyx monae

pricklefish

Other Demersal Fish

Symphurus atricaudus

California tonguefish

Other Demersal Fish

Synagrops bellus

blackmouth bass

Other Demersal Fish

Synagrops spinosus

keelsheek bass

Other Demersal Fish

Synaphobranchus affinis

grey cutthroat eel

Other Demersal Fish

Synaphobranchus oregoni

cutthroat eel

Other Demersal Fish

Talismania antillarum

slickheads/nakedheads

Other Demersal Fish

Trachonurus sulcatus

bristly grenadier

Other Demersal Fish

Urophycis cirrata

Gulf hake

Other Demersal Fish

Urophycis floridana

southern codling

Other Demersal Fish

Urophycis regia

spotted codling

Other Demersal Fish

Venefica procera

witch eel

Other Demersal Fish

Ventrifossa macropogon

longbeard grenadier

Other Demersal Fish

Xenocephalus egregius

freckled stargazer

Other Demersal Fish

Zalieutes mcgintyi

tricorn batfish

Other Demersal Fish

Zenopsis conchifer

Silver John dory

Other Demersal Fish

1

See Appendix D, Glossary of Terms: “Estuarine Obligate Fishes and Mobile Crustaceans Dependent on
Oyster Reefs and Other Estuarine Hard Bottom/Structural Habitat”
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Species Output

Total Count: 131
Scientific Name

Common Name

Current Grouping1

Ahlia egmontis

key worm eel

Other Reef-Associated

Aluterus monoceros

unicorn leatherjacket filefish

Other Reef-Associated

Aluterus schoepfii

orange filefish

Other Reef-Associated

Aluterus scriptus

scrawled filefish

Other Reef-Associated

Anisotremus surinamensis

black margate

Other Reef-Associated

Aplatophis chauliodus

tusky eel

Other Reef-Associated

Apogon affinis

bigtooth cardinalfish

Other Reef-Associated

Apogon aurolineatus

bridle cardinalfish

Other Reef-Associated

Apogon maculatus

flamefish

Other Reef-Associated

Apogon pseudomaculatus

twospot cardinalfish

Other Reef-Associated

Archosargus probatocephalus

sheepshead

Other Reef-Associated

Ariopsis felis

hardhead catfish

Other Reef-Associated

Ariosoma balearicum

bandtooth conger

Other Reef-Associated

Astroscopus y-graecum

southern stargazer

Other Reef-Associated

Avocettina infans

avocet snipe eel

Other Reef-Associated

Balistes capriscus

gray triggerfish

Other Reef-Associated

Bassogigas gillii

cusk eel

Other Reef-Associated

Benthodesmus tenuis

slender frostfish

Other Reef-Associated

Bollmannia communis

ragged goby

Other Reef-Associated

Bothus ocellatus

eyed flounder

Other Reef-Associated

Brotula barbata

bearded brotula

Other Reef-Associated

Calamus bajonado

jolthead porgy

Other Reef-Associated

Calamus calamus

saucereye porgy

Other Reef-Associated

Calamus nodosus

knobbed porgy

Other Reef-Associated

Calamus penna

sheepshead porgy

Other Reef-Associated

Calamus proridens

littlehead porgy

Other Reef-Associated

Callechelys guineensis

shorttail snake eel

Other Reef-Associated

Callechelys muraena

blotched snake eel

Other Reef-Associated

Cantherhines pullus

chivo

Other Reef-Associated

Canthidermis maculata

rough triggerfish

Other Reef-Associated

Canthidermis sufflamen

ocean triggerfish

Other Reef-Associated

Carapus bermudensis

pearlfish

Other Reef-Associated

Caulolatilus intermedius

Gulf bareye tilefish

Other Reef-Associated

Caulolatilus microps

grey tilefish

Other Reef-Associated
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Species Output

Total Count: 131
Scientific Name

Common Name

Current Grouping1

Centropyge argi

cherubfish

Other Reef-Associated

Centropyge bicolor

bicolor angelfish

Other Reef-Associated

Chaetodipterus faber

Atlantic spadefish

Other Reef-Associated

Chilomycterus antennatus

bridled boxfish

Other Reef-Associated

Chilomycterus schoepfii

spiny boxfish

Other Reef-Associated

Conger oceanicus

American conger

Other Reef-Associated

Dactylopterus volitans

flying gurnard

Other Reef-Associated

Decodon puellaris

red hogfish

Other Reef-Associated

Dicrolene kanazawai

cusk eel

Other Reef-Associated

Echeneis naucrates

slender sharksucker

Other Reef-Associated

Echeneis neucratoides

whitefin sharksucker

Other Reef-Associated

Echiophis intertinctus

spotted spoon-nose eel

Other Reef-Associated

Echiophis punctifer

stippled spoon-nose eel

Other Reef-Associated

Eucinostomus argenteus

spotfin mojarra

Other Reef-Associated

Eucinostomus gula

silver jenny

Other Reef-Associated

Fistularia petimba

red cornetfish

Other Reef-Associated

Fistularia tabacaria

cornetfish

Other Reef-Associated

Gobioides broussoneti

violet goby

Other Reef-Associated

Gobionellus boleosoma

darter goby

Other Reef-Associated

Gobionellus hastatus

sharptail goby

Other Reef-Associated

Gobionellus oceanicus

highfin goby

Other Reef-Associated

Gobiosoma bosc

naked goby

Other Reef-Associated

Gymnothorax moringa

spotted moray

Other Reef-Associated

Haemulon aurolineatum

tomtate grunt

Other Reef-Associated

Haemulon plumierii

white grunt

Other Reef-Associated

Haemulon sciurus

blue-striped grunt

Other Reef-Associated

Halieutichthys aculeatus

pancake batfish

Other Reef-Associated

Harengula clupeola

false pichard

Other Reef-Associated

Harengula humeralis

redear sardine

Other Reef-Associated

Hemiramphus brasiliensis

ballyhoo

Other Reef-Associated

Hippocampus erectus
Histrio histrio

lined seahorse
sargassumfish

Other Reef-Associated
Other Reef-Associated

Holacanthus bermudensis

Bermuda blue angelfish

Other Reef-Associated

Hypleurochilus geminatus

crested blenny

Other Reef-Associated
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Species Output

Total Count: 131
Scientific Name

Common Name

Current Grouping1

Kyphosus sectator

Bermuda chub

Other Reef-Associated

Lachnolaimus maximus

hogfish

Other Reef-Associated

Lagocephalus laevigatus

smooth puffer

Other Reef-Associated

Lepophidium jeannae

mottled cusk-eel

Other Reef-Associated

Lobotes surinamensis

Atlantic tripletail

Other Reef-Associated

Microgobius gulosus

clown goby

Other Reef-Associated

Monacanthus ciliatus

fringed filefish

Other Reef-Associated

Mulloidichthys martinicus

yellow goatfish

Other Reef-Associated

Mullus auratus

red goatfish

Other Reef-Associated

Ogcocephalus cubifrons

batfish

Other Reef-Associated

Ogcocephalus nasutus

shortnose batfish

Other Reef-Associated

Ogcocephalus parvus

roughback batfish

Other Reef-Associated

Ophichthus gomesii

shrimp eel

Other Reef-Associated

Ophichthus punticeps

palespotted eel

Other Reef-Associated

Ophichthus rex

king snake eel

Other Reef-Associated

Ophidion grayi

blotched cusk-eel

Other Reef-Associated

Ophidion holbrookii

band cusk-eel

Other Reef-Associated

Ophidion josephi

cusk-eel

Other Reef-Associated

Ophidion selenops

mooneye cusk-eel

Other Reef-Associated

Opistognathus aurifrons

yellowhead jawfish

Other Reef-Associated

Opsanus pardus

leopard toadfish

Other Reef-Associated

Parablennius marmoreus

seaweed blenny

Other Reef-Associated

Parablennius ruber

Portuguese blenny

Other Reef-Associated

Paraconger caudilimbatus

margintail conger

Other Reef-Associated

Priacanthus arenatus

Atlantic bigeye

Other Reef-Associated

Prionotus ophryas

bandtail searobin

Other Reef-Associated

Pristigenys alta

short bigeye

Other Reef-Associated

Pseudupeneus maculatus

spotted goatfish

Other Reef-Associated

Remora remora

common remora

Other Reef-Associated

Rhynchoconger flavus

yellow conger

Other Reef-Associated

Sardinella aurita

Spanish sardine

Other Reef-Associated

Saurida brasiliensis

Brazilian lizardfish

Other Reef-Associated

Saurida caribbaea

smallscale lizardfish

Other Reef-Associated

Saurida normani

shortjaw lizardfish

Other Reef-Associated
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Species Output

Total Count: 131
Scientific Name

Common Name

Current Grouping1

Scorpaena brasiliensis

barbfish

Other Reef-Associated

Scorpaena calcarata

smooth-head scorpionfish

Other Reef-Associated

Scorpaena plumieri

spotted scorpionfish

Other Reef-Associated

Sparisoma viride

stoplight parrotfish

Other Reef-Associated

Sphoeroides nephelus

southern puffer

Other Reef-Associated

Sphoeroides spengleri

bandtail puffer

Other Reef-Associated

Sphoeroides testudineus

checkered puffer

Other Reef-Associated

Sphyraena barracuda

great barracuda

Other Reef-Associated

Sphyraena borealis

northern sennet

Other Reef-Associated

Sphyraena guachancho

Guachanche barracuda

Other Reef-Associated

Sphyraena sphyraena

European barracuda

Other Reef-Associated

Stegastes variabilis

cocoa damselfish

Other Reef-Associated

Stephanolepis hispidus

planehead filefish

Other Reef-Associated

Stephanolepis setifer

planehead filefish

Other Reef-Associated

Strongylura marina

Atlantic needlefish

Other Reef-Associated

Syngnathiformes spp.

Syngnathiformes

Other Reef-Associated

Syngnathus louisianae

chain pipefish

Other Reef-Associated

Synodus foetens

inshore lizardfish

Other Reef-Associated

Synodus intermedius

sand diver

Other Reef-Associated

Synodus poeyi

offshore lizardfish

Other Reef-Associated

Synodus synodus

diamond lizardfish

Other Reef-Associated

Thalassoma bifasciatum

bluehead

Other Reef-Associated

Trachinocephaulus myops

snakefish

Other Reef-Associated

Trichiurus lepturus

Atlantic cutlassfish

Other Reef-Associated

Upeneus moluccensis

goldband goldfish

Other Reef-Associated

Upeneus parvus

dwarf goatfish

Other Reef-Associated

Xyelacyba myersi

gargoyle cusk

Other Reef-Associated

Xyrichtys martinicensis

rosy razorfish

Other Reef-Associated

Xyrichtys novacula

pearly razorfish

Other Reef-Associated

1

See Appendix D, Glossary of Terms: “Estuarine Obligate Fishes and Mobile Crustaceans Dependent on
Oyster Reefs and Other Estuarine Hard Bottom/Structural Habitat”
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Total Count: 1
Scientific Name
Farfantepenaeus aztecus

Species Output
Common Name
brown shrimp

Current Grouping1
Brown Shrimp

1

See Appendix D, Glossary of Terms: “Estuarine Obligate Fishes and Mobile Crustaceans Dependent on
Oyster Reefs and Other Estuarine Hard Bottom/Structural Habitat”
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Total Count: 34
Scientific Name
Alpheus floridanus
Gibbesia neglecta
Litopenaeus setiferus
Lysiosquilla scabricauda
Lysmata wurdemanni
Mysid shrimp
Parapenaeus politus
Parasquilla coccinea
Penaeidae larvae
Penaeidae postlarvae
Penaeus aztecus
Penaeus duorarum
Penaeus setiferus
Pleoticus robustus
Plesionika edwardsii
Plesionika longicauda
Plesionika longipes
Rimapenaeus constrictus
Rimapenaeus similis
Sicyonia brevirostris
Sicyonia burkenroadi
Sicyonia dorsalis
Sicyonia parri
Sicyonia penicillata
Sicyonia typica
Sicyoniidae postlarvae
Solenocera atlantidis
Solenocera vioscai
Squilla chydaea
Squilla deceptrix
Squilla edentata
Squilla empusa
Stenopus scutellatus
Xiphopenaeus kroyeri

Species Output
Common Name
Current Grouping1
banded snapping shrimp
Shrimp
lesser mantis shrimp
Shrimp
white shrimp
Shrimp
scaly-tailed mantis shrimp
Shrimp
peppermint shrimp
Shrimp
mysid shrimp unspecified
Shrimp
deep-water rose shrimp
Shrimp
shrimp
Shrimp
Penaeid shrimp unspecified
Shrimp
Penaeid shrimp unspecified
Shrimp
northern brown shrimp
Shrimp
northern pink shrimp
Shrimp
northern white shrimp
Shrimp
royal red shrimp
Shrimp
soldier striped shrimp
Shrimp
striped shrimp
Shrimp
striped shrimp
Shrimp
roughneck shrimp
Shrimp
roughback shrimp
Shrimp
brown rock shrimp
Shrimp
rock shrimp
Shrimp
rock shrimp
Shrimp
rock shrimp
Shrimp
Target Rock Shrimp
Shrimp
rock shrimp
Shrimp
rock shrimp unspecified
Shrimp
dwarf humpback shrimp
Shrimp
humpback shrimp
Shrimp
offshore mantis shrimp
Shrimp
mantis shrimp
Shrimp
mantis shrimp
Shrimp
mantis shrimp
Shrimp
gold coral banded shrimp
Shrimp
seabob shrimp
Shrimp

1

See Appendix D, Glossary of Terms: “Estuarine Obligate Fishes and Mobile Crustaceans Dependent on Oyster
Reefs and Other Estuarine Hard Bottom/Structural Habitat”
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Stipulation Regarding Early Restoration Project
for the Deepwater Horizon Oil Spill –
Point aux Pins Living Shoreline
This Stipulation Regarding an Early Restoration Project for the Deepwater Horizon Oil
Spill – Point aux Pins Living Shoreline (“Project Stipulation” or “Stipulation”), is made
by and among BP Exploration & Production Inc. (“BPXP”), the State Trustees and
Federal Trustees as defined herein (collectively, with the United States Department of
Justice, the “Parties”) in accordance with the Framework for Early Restoration
Addressing Injuries Resulting from the Deepwater Horizon Oil Spill (“Framework
Agreement”) executed April 20, 2011. Except as set forth herein, this Project Stipulation
is governed by the Framework Agreement and incorporates its terms by reference. This
Project Stipulation will be effective when signed by an authorized representative of each
of the Parties.
WHEREAS, for purposes of this Project Stipulation, the United States is acting on
behalf of the following federal trustees of natural resources: the Secretary of the United
States Department of the Interior (“DOI”), through its applicable bureaus, the
Administrator of the National Oceanic and Atmospheric Administration (“NOAA”), the
Administrator of the United States Environmental Protection Agency (“EPA”), and the
Secretary of the United States Department of Agriculture (“USDA”) (collectively
“Federal Trustees”); and
WHEREAS, for purposes of this Project Stipulation, the States of Alabama,
Florida, Louisiana, Mississippi, and/or Texas (collectively, “States”) are acting through
the following state trustees of natural resources: for the State of Alabama, the Alabama
Department of Conservation and Natural Resources and the Geological Survey of
Alabama; for the State of Florida, the Florida Department of Environmental Protection
and the Florida Fish and Wildlife Conservation Commission; for the State of Louisiana,
the Louisiana Coastal Protection and Restoration Authority, the Louisiana Oil Spill
Coordinator’s Office, the Louisiana Department of Environmental Quality, the Louisiana
Department of Wildlife and Fisheries, and the Louisiana Department of Natural
Resources; for the State of Mississippi, the Mississippi Department of Environmental
Quality; and for the State of Texas, the Texas Parks and Wildlife Department, the Texas
General Land Office, and the Texas Commission on Environmental Quality (collectively,
“State Trustees”; the State and Federal Trustees collectively are referred to as the
“Trustees”); and
WHEREAS, on or about April 20, 2010, the mobile offshore drilling unit
Deepwater Horizon experienced an explosion, fire and subsequent sinking in the Gulf of
Mexico resulting in a release of oil into the Gulf of Mexico and response actions (“the Oil
Spill”); and
WHEREAS, the Trustees are conducting a Natural Resource Damage Assessment
(“NRDA”), as that term is defined in 15 C.F.R. § 990.30 and corresponding state law
provisions, to determine Natural Resource Damages resulting from the Oil Spill in
accordance with federal and state laws and authorities; and
WHEREAS, while the NRDA is continuing, the Trustees have approved the final
Deepwater Horizon Oil Spill Phase IV Early Restoration Plan and Environmental
Assessments on September 14, 2015, after public notice of the proposed plan, a
1
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reasonable opportunity for public comments, and consideration of all comments received,
which final plan includes the project described herein (“Early Restoration Project”); and
WHEREAS, the Trustees have determined that the Early Restoration Project
meets the criteria set forth in Paragraph 6 of the Framework Agreement and is consistent
with section 1006 of the Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act
Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§ 990 et seq.; and
WHEREAS, all Parties agree that this Project Stipulation has been negotiated in
good faith and that it is fair, reasonable, and in the public interest;
NOW, THEREFORE, in consideration of the promises exchanged herein, the
Parties hereby agree and stipulate as follows:
I.

RESTORATION PROJECT
A. The Trustees have selected the Early Restoration Project set forth in Appendix A
(including project description, estimated project cost, and location), attached
hereto and incorporated by reference, as an appropriate restoration project to
address natural resource injuries resulting from the Oil Spill. On May 20, 2015,
the Trustees published for public notice and comment a Draft Phase IV Early
Restoration Plan and Environmental Assessments (the “Phase IV Plan”), that
included the Early Restoration Project. On September 14, 2015, after considering
all public comments received on the draft plan, the Trustees adopted a final Phase
IV Plan that included the Early Restoration Project. The final Phase IV Plan
(along with supporting documentation) is available publicly as described in
Appendix B.
B. The Parties agree that the Early Restoration Project is consistent with section
1006 of the Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act
Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§ 990 et seq., is
in the public interest and meets all of the following criteria:
i.

contributes to making the environment and the public whole by restoring,
rehabilitating, replacing, or acquiring the equivalent of natural resources
or services injured as a result of the Oil Spill, or compensating for interim
losses resulting from the Oil Spill;

ii.

addresses one or more specific injuries to natural resources or services
associated with the Oil Spill;

iii.

seeks to restore natural resources, habitats or natural resource services of
the same type, quality, and of comparable ecological and/or human use
value to compensate for identified resource and service losses resulting
from the Oil Spill;

iv.

is not inconsistent with the anticipated long-term restoration needs and
anticipated final restoration plan; and

v.

is feasible and cost effective.

C. The Early Restoration Project shall be implemented by the following Trustee(s):
The Alabama Department of Conservation and Natural Resources (“Implementing
Trustee(s)”).
2
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D. Quarterly Reports: The Implementing Trustee(s) shall provide quarterly status
reports on the Early Restoration Project to BPXP describing the progress on
project implementation during each period (including a summary of costs
expended during that quarter), until the conclusion of the calendar year in which
the implementing Trustee(s) has completed construction of the project, or until the
NRD case is concluded by a judicially approved consent decree or final judgment
resolving BPXP’s potential liability for natural resource damages resulting from
the Oil Spill, whichever comes first. For purposes of this reporting, a year will be
divided into the following four quarters: (1) January, February, March; (2) April,
May, June; (3) July, August, September; (4) October, November, December. The
first quarterly status report shall encompass all relevant information from the
quarter in which the Project Stipulation was filed as well as the first subsequent
quarter; therefore the first quarterly report may encompass a timeframe greater
than three (3) months. Quarterly status reports will be due within sixty (60) days
after the end of the applicable quarter.
Annual Reports: Once the Implementing Trustee(s) fulfills its obligations to
submit quarterly reports for the Early Restoration Project, the implementing
Trustee(s) shall provide annual status reports on the Early Restoration Project to
BPXP describing the status of and any changes to the Early Restoration Project
and/or project expenditures during each period. The Implementing Trustee(s)
shall provide annual status reports until the applicable performance criteria,
monitoring, and maintenance period has expired or until the NRD case is
concluded by a judicially approved consent decree or final judgment resolving
BPXP’s potential liability for natural resource damages resulting from the Oil
Spill, whichever comes first. For the purposes of the annual reporting, a reporting
year will cover from January 1st to December 31st. The first annual report will
cover the calendar year immediately following the calendar year in which the
Implementing Trustee(s) has completed construction of the Early Restoration
Project. Annual status reports will be due within sixty (60) days after the
conclusion of that annual reporting year. The Trustees may group multiple Early
Restoration Projects in a single report.
E. All Parties shall also have the right to observe or inspect the implementation of
the Early Restoration Project to the greatest extent practicable based on the design
of the project, site conditions, and any legal limitations on access controlled by
third parties. In addition, BPXP shall have the further right to access and copy
final design, permitting, oversight and monitoring data, and reports that are
collected or generated for the Early Restoration Project. All such data and reports
shall be available to BPXP, after applicable quality assurance/quality control, and
may be incorporated into the Administrative Record for the Deepwater Horizon
Natural Resource Damage Assessment at the discretion of the Trustees in
accordance with the Oil Pollution Act, 33 U.S.C. §§ 2701 et seq., and the Oil
Pollution Act Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§
990 et seq.

3
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II.

FUNDING FOR PROJECTS IMPLEMENTED BY ONE OR MORE
TRUSTEES
A. BPXP shall provide total funding in the amount of $2,300,000 for the Early
Restoration Project in accordance with Paragraphs II.C. and II.D. below, absent
the entry of a judicial stay or other court order that prevents project
implementation or otherwise affects the terms of this Project Stipulation. All
funds provided to any Trustee under this Stipulation shall be paid and deposited in
accordance with the instructions provided by the Implementing Trustee(s)
pursuant to Paragraphs II.C. and II.D. below.
B. The Trustees shall use the funds paid under this Stipulation only for
implementation of the Early Restoration Project, including oversight, monitoring,
corrective actions, maintenance, and any agreed upon contingencies, except as
provided in Paragraphs II.E. and II.F. The estimated cost of the Early Restoration
Project is set forth in Appendix A.
C. Initial Payment: Within thirty (30) days of the filing of this Project Stipulation or
receipt of written payment instructions from the Implementing Trustee(s),
whichever is later, BPXP shall cause the transfer of $575,000 or 25% of the
amount specified in Paragraph II.A., from the Early Restoration Subaccount 1 to
the account or accounts and in the manner designated in the payment instructions.
D. Additional Payments: The remaining 75% of the amount specified in Paragraph
II.A. shall be paid from the Early Restoration Subaccount as follows:
i.

The Implementing Trustee(s) elects to perform the Early Restoration
Project with the use of contractor(s). Unless other payment arrangements
are specified in Appendix A, BPXP shall transfer $575,000 or an
additional 25% of the amount specified in Paragraph II.A., from the Early
Restoration Subaccount to the account or accounts designated by the
Implementing Trustee(s) within fifteen (15) days after the date that BPXP
receives written notice from the Implementing Trustee(s) of issuance of a
Request for Proposal, or other appropriate applicable procurement
mechanism, or within sixty (60) days of the filing of this Project
Stipulation, whichever is later; such notice shall include written payment
instructions.

ii.

BPXP shall transfer the remaining $1,150,000 or 50% of the amount
specified in Paragraph II.A., from the Early Restoration Subaccount to the
account or accounts designated in the payment instructions within fifteen
(15) days of notice to BPXP of the selection of a contractor but before
award of a contract to implement the Early Restoration Project, or within
seventy-five (75) days of the filing of this Project Stipulation, whichever is
later.

E. Any and all funds transferred pursuant to Paragraph 5 of the Framework
Agreement and Paragraphs II.C. and II.D. of this Project Stipulation, along with
1

The Early Restoration Subaccount means the separate subaccount within the Deepwater Horizon Oil Spill Trust, the
private trust previously established by BPXP that was created and holds the $1 billion BPXP committed toward early
restoration projects, as required by the terms of the Framework Agreement.
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any accrued interest, that have not been spent and remain unobligated after the
Trustee(s) has completed the Early Restoration Project, including all performance
monitoring and corrective actions, shall be retained by the Trustees. Such funds
may only be used by the Implementing Trustee(s) for another restoration project
agreed to by all Trustees, provided, however, that such funds may not be used for
another project unless and until the Implementing Trustee(s) has confirmed in
writing that the Early Restoration Project is complete. BPXP shall not be entitled
to any additional NRD Offsets or other credits related to any additional restoration
work performed with such retained funds.
F. If implementation of the Early Restoration Project does not commence, as
specified in Appendix A, by the end of the eighteenth (18th) month after the date
all Parties have signed this Project Stipulation, unless the Parties agree otherwise,
the Project Stipulation shall be void and the funds transferred pursuant to
Paragraph 5 of the Framework Agreement and Paragraphs II.C. and II.D. of this
Project Stipulation that have not been spent and remain unobligated, along with
any accrued interest, shall remain in the account or accounts to which they have
been transferred and only be used for another project under a new Project
Stipulation agreed to by all the Parties under the terms of the Framework
Agreement.
G. Notwithstanding any provision of this Project Stipulation, if the cost of the Early
Restoration Project exceeds the amount of funding stated in Paragraph II.A.
above, the Parties may agree, in writing, to increase the amount of funding that
BPXP will provide for the Early Restoration Project under this Project Stipulation
from the Early Restoration Subaccount.
III.

NRD OFFSETS
A. The natural resources and/or services predicted to result from the Early
Restoration Project (“NRD Offsets”) are set forth in Appendix C, attached hereto
and incorporated by reference. Trustee(s) whose resources are addressed in the
Early Restoration Project, as designated by the Trustee Council in accordance
with Paragraph 11 of the Framework Agreement, are also identified in Appendix
C (“Affected Trustees”). NRD Offsets shall be applied only to the injuries within
the boundaries of the state or states in which the Early Restoration Project is
implemented, or as otherwise provided in Appendix C.
B. Terms used in the NRD Offsets that are defined in OPA or in 15 C.F.R. Part 990
shall have the meaning set forth in the statute or regulations, except where a
different definition is provided in Appendix C or in Appendix D (Glossary of
Terms), attached hereto and incorporated by reference, in which case the meaning
provided in the applicable Appendix shall control.
C. Upon full payment of the amount specified in Paragraph II.A., BPXP shall be
entitled to the NRD Offsets set forth in Appendix C.
D. The Trustees agree that the NRD Offsets set forth in Appendix C shall apply to
the NRDA even if the Early Restoration Project (or Replacement Project(s), if
applicable) does not achieve the anticipated results.
E. BPXP waives the right to claim that the Early Restoration Project (or
Replacement Project(s), if applicable) provides benefits to natural resources or
5
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services beyond those identified in Appendix C, or provides benefits to Trustees
other than those identified in Appendix C.
F. Except as otherwise agreed to by the Parties, none of the terms of this Stipulation,
including, without limitation, the amount of the NRD Offset and the methodology
used to calculate the NRD Offset in this Project Stipulation, shall be used as
precedent for any other restoration project. Furthermore, neither the amount of
the NRD Offset nor the methodology used to calculate the NRD Offset shall be
used as precedent for determining NRD Offsets or the benefits or effects of
restoration in this or for any other case.
G. (1) Any NRD Offsets set forth in Appendix C shall be applied to reduce the
Trustees’ assessment of natural resource damages resulting from the Oil Spill in
any civil litigation or other proceeding brought by the Trustees, individually or
collectively, seeking natural resource damages (“initial application”).
(2) If the Court modifies the Trustees’ assessment of natural resource damages
resulting from the Oil Spill in a way that materially affects their initial application
of the NRD Offsets, then the Trustees shall re-apply the NRD Offsets to reduce
the natural resource damages determined by the Court, once the Court’s
determination is final and is not subject to further appeal. The Trustees shall
provide BPXP notice of any proposed re-application of the NRD Offsets and an
opportunity of no less than sixty (60) days to submit comments and any relevant
information and supporting materials (“BPXP’s submission”). After considering
BPXP’s submission, the Trustees shall issue their modified application of the
NRD Offsets. Within thirty (30) days of receipt of the Trustees’ modified
application of the NRD Offsets, BPXP may seek judicial review of the Trustees’
determination based solely on BPXP’s submission, any response or explanation
provided by the Trustees, and the record of the NRDA and the NRD litigation.
Nothing in this Paragraph shall affect the quantity or definition of NRD Offsets as
set forth in Appendix C, nor shall this Paragraph require application of the NRD
Offsets beyond the limitations set forth in this Stipulation, including the
limitations in Appendix C on Affected Trustees and on the type and/or geographic
scope of the natural resources and/or services against which the Offsets may be
applied.
(3) To the extent NRD Offsets have been applied as provided in this Stipulation,
then BPXP is not entitled to any further application of the NRD Offsets in
litigation nor other proceedings brought by the Trustees.
IV.

EFFECT OF STIPULATION
A. This Project Stipulation is binding upon the Parties and their successors and
assigns.
B. Except as provided herein, the Parties make no admission of fact or law by
entering into this Project Stipulation.
C. The Trustees agree to incorporate this Project Stipulation into the Administrative
Record for the Deepwater Horizon NRDA.
6
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D. Within five (5) days of execution of this Project Stipulation, the United States,
acting through the United States Department of Justice, counsel representing
those State Trustees who are parties in the Deepwater Horizon Oil Spill MultiDistrict Litigation (“MDL”), and BPXP shall file a notice of this Project
Stipulation, for informational purposes only, with the MDL Court. Such notice
shall be substantially in the same form as the notices of Early Restoration Project
Stipulations previously filed in the MDL. Any such notice may address multiple
Project Stipulations.
E. The Trustees hereby covenant not to sue BPXP for claims for damages or injuries
to or losses of natural resources resulting from the activities of the Trustees in
implementing the Early Restoration Project or, if applicable, Replacement
Project(s).
F. Any modification to this Project Stipulation shall be in writing signed by all
Parties, except that (1) a non-material modification may be made in writing
signed by the Affected Trustees, DOJ, and BPXP; and (2) the Implementing
Trustee(s), DOJ, and BPXP may correct typographical or other non-substantive
scriveners’ errors by substituting a corrected page for the page containing the
error, with the Parties’ agreement to the correction(s) documented by exchange of
e-mails or letters. Any modification that affects the amount of funding to be
provided, the NRD Offsets to be attributed to the project, or the effect of the
Project Stipulation on claims or liabilities shall be considered material. Notice of
any modification, including corrections, shall be filed with the MDL Court for
informational purposes only.
V.

GENERAL PROVISIONS AND RESERVATIONS OF RIGHTS
A. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
this Project Stipulation shall not be construed to limit in any way the authority of
the Trustees to perform assessments, engage in any restoration planning, or select
and implement restoration projects; nor shall it require BPXP to fund any of these
activities.
B. This Project Stipulation fully reserves and shall not limit the Trustees’ rights to
recover costs for reasonable oversight costs related to assessments, restoration
planning activities, selection and implementation of restoration projects, or other
reasonable natural resource damage assessment costs as provided in 33 U.S.C. §
2706 including the Trustees’ costs associated with the selection of Early
Restoration Projects, development of the Early Restoration Plan(s), and general
non-project specific administration and monitoring of the early restoration
process; provided, however, nothing in this Project Stipulation shall permit the
Trustees to recover additional costs of implementation of the Early Restoration
Project except in accordance with Paragraph II.G.
C. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
this Project Stipulation does not operate to release BPXP from any potential
natural resource damage or other liability, and the Trustees reserve all other
claims against BPXP and/or other parties related to natural resource damage
liability or any other liability arising from the Oil Spill.
7
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D. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
the Trustees reserve the right to use any appropriate methodologies for assessing
natural resources injuries, for determining the natural resource damages and for
planning and scaling restoration for the Oil Spill.
E. Except with respect to the Early Restoration Project that BPXP has agreed to
fund, any Replacement Project(s) selected in accordance with this Project
Stipulation, and the agreed upon NRD Offsets under this Project Stipulation,
BPXP reserves all legal and evidentiary defenses it may have against any claim
asserted by any Trustee, including, without limitation, any defenses related to
natural resource damages arising from the Oil Spill, any natural resource damages
assessment associated with the Oil Spill, and any methodologies the Trustees use
to assess natural resources injuries, determine the natural resource damages
claims, and in planning and scaling restoration. BPXP reserves all claims, crossclaims or counterclaims it may have against any person or entity not a party to
this Project Stipulation.
F. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
the Trustees expressly reserve all claims, demands, and causes of action, either
judicial or administrative, past or future, in law or equity, against any person or
entity not a party to this Project Stipulation for any matter arising out of or in any
way relating to the Oil Spill.
G. The undersigned representative of each Party certifies that he or she is fully
authorized to enter into the terms and conditions of this Project Stipulation and to
execute and legally bind such Party to this document. This Project Stipulation
may be signed in counterparts.
H. To the extent that there is any inconsistency between this Project Stipulation and
the Framework Agreement, this Project Stipulation shall govern.
IN WITNESS WHEREOF, the undersigned Parties have executed and delivered this
Project Stipulation, effective as of the date of execution by all Parties.

8
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Point aux Pins
Living Shoreline Project in the matter of~n re: Oil Spill by the Oil Rig "Deepwate~
Horizon"in the GulfofMexico, on April 20, 2010, relating to the Deepwater Horizon Oil
Spill.
FOR THE UNITED STATES:

~

j~

~~;~-;

`~ <, ,.

C`'''' r

~ ~'~~

~F~~

~

i

Date

JO
C. CRUDE
~~
A scant Attorney General
Environment &Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

Date

CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official
Department ofthe Interior
1875 Century Boulevard
Atlanta, Georgia 30345

Date

KENNETH J. KOPOCIS
U.S. Environmental Protection Agency
Principal Representative
1200 Pennsylvania Ave. NW
Washington, D.C. 20460

Date

CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric
Administration
Principal Representative
1315 East-West Highway
Silver Spring, MD 20910

Date

ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural
Resources and Environment
1400 Independence Ave. SW
Washington, D.C. 20250
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Point aux Pins
Living Shoreline Project in the matter of In re: Oil Spill by the Oil Rig “Deepwater
Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil
Spill.
FOR THE UNITED STATES:
_______________________
Date

________________________________
JOHN C. CRUDEN
Assistant Attorney General
Environment & Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

____9/15/15___________
Date

________________________________
CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official
Department of the Interior
1875 Century Boulevard
Atlanta, Georgia 30345

_____9/16/15____________
Date

________________________________
KENNETH J. KOPOCIS
U.S. Environmental Protection Agency
Principal Representative
1200 Pennsylvania Ave. NW
Washington, D.C. 20460

_______________________
Date

________________________________
CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric
Administration
Principal Representative
1315 East-West Highway
Silver Spring, MD 20910

____9/16/15___________
Date

________________________________
ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural
Resources and Environment
1400 Independence Ave. SW
Washington, D.C. 20250
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Point aux Pins
Living Shoreline Project in the matter of In re: Oil Spill by the Oil Rig “Deepwater
Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil
Spill.
FOR THE STATE OF ALABAMA:

____9/15/15_____________
Date

________________________________
N. GUNTER GUY, JR.
Alabama Department of Conservation
and Natural Resources
Commissioner of Conservation
64 N. Union Street
Montgomery, AL 36130

____9/15/15___________
Date

________________________________
BERRY H. TEW, JR.
Geological Survey of Alabama
and State Oil and Gas Board of Alabama
State Geologist/Oil & Gas Supervisor
P.O. Box 869999
Tuscaloosa, AL 35486-6999
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Point aux Pins
Living Shoreline Project in the matter of In re: Oil Spill by the Oil Rig “Deepwater
Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil
Spill.
FOR THE STATE OF FLORIDA:

______9/15/15__________
Date

________________________________
LARRY MORGAN
Florida Department of Environmental
Protection
Senior Deputy General Counsel
3900 Commonwealth Blvd., MS 35
Tallahassee, Florida 32399-3000

______9/15/15__________
Date

________________________________
NICK WILEY
Florida Fish and Wildlife Conservation
Commission
Executive Director
620 South Meridian Street
Tallahassee, Florida 32399-1600
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Point aux Pins
Living Shoreline Project in the matter of In re: Oil Spill by the Oil Rig “Deepwater
Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil
Spill.
FOR THE STATE OF LOUISIANA:
______9/15/15_________
Date

________________________________
KYLE GRAHAM
Louisiana Coastal Protection and
Restoration Authority
Executive Director
P.O. Box 44027
Baton Rouge, Louisiana 70804

______9/15/15_________
Date

_______________________________
BRIAN WYNNE
Louisiana Oil Spill Coordinator’s Office
Director
P.O. Box 66614
Baton Rouge, Louisiana 70896

______9/15/15_________
Date

_______________________________
PEGGY HATCH
Louisiana Department of Environmental
Quality
Secretary
P.O. Box 4301
Baton Rouge, Louisiana 70821-4301

______9/15/15_________
Date

_______________________________
ROBERT BARHAM
Louisiana Department of Wildlife and
Fisheries
Secretary
P.O. Box 98000
Baton Rouge, Louisiana 70898

______9/15/15_________
Date

_______________________________
STEPHEN CHUSTZ
Louisiana Department of Natural Resources
Secretary
P.O. Box 94396
Baton Rouge, Louisiana 70804-9396
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Point aux Pins
Living Shoreline Project in the matter of In re: Oil Spill by the Oil Rig “Deepwater
Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil
Spill.
FOR THE STATE OF MISSISSIPPI:

_____9/16/15_________
Date

________________________________
GARY C. RIKARD
Mississippi Department of Environmental
Quality
Executive Director
P.O. Box 2261
Jackson, Mississippi 39225-2261
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Point aux Pins
Living Shoreline Project in the matter of In re: Oil Spill by the Oil Rig "Deepwater
Horizon" in the Gulf ofMexico, on April 20, 2010, relating to the Deepwater Horizon Oil
Spill.
FOR THE STATE OF TEXAS:

Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Date

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

RICHARD A. HYDE, P.E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Point aux Pins
Living Shoreline Project in the matter of In re: Oil Spill by the Oil Rig "Deepwater
Horizon" in the Gulf of Mexico, on April 20, 2010, relating to the Deepwater Horizon Oil
Spill.
FOR THE STATE OF TEXAS:

Date

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

RICHARD A. HYDE, P .E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711

14

Case 2:10-md-02179-CJB-SS Document 15378-7 Filed 09/24/15 Page 18 of 43

THE UNDERSIGNED PARTY enters into this Project Stipulation for the Point aux Pins
Living Shoreline Project in the matter of In re: Oil Spill by the Oil Rig "Deepwater
Horizon" in the Gulf of Mexico, on April 20, 20 I 0, relating to the Deepwater Horizon Oil
Spill.
FOR THE STATE OF TEXAS:

Date

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Date

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

SEP 1 5 2015
Date

RICHARD A. HYDE, P.E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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APPENDIX A
EARLY RESTORATION PROJECT
Appendix A: Point aux Pins Living Shoreline Project
1.0

INTRODUCTION

This document describes the Point aux Pins Living Shoreline Project (the “Early
Restoration Project”) to be implemented with funding provided by BPXP, resulting in the
NRD Offsets identified in Appendix C. This document is part of a Project Stipulation
executed by BPXP, the Trustees, and the United States Department of Justice.
2.0

PROJECT DESCRIPTION

The Point aux Pins Living Shoreline Project is intended to employ living shoreline
techniques that utilize natural and/or artificial breakwater material to stabilize shorelines
along an area in in the Mississippi Sound near Point aux Pins in Mobile County,
Alabama. Breakwaters will be created to dampen wave energy and reduce shoreline
erosion while also providing habitat and increasing benthic secondary productivity. The
project will be located adjacent to an existing Alabama Point aux Pins living shoreline
project previously constructed by the Alabama Department of Conservation and Natural
Resources.
3.0

PROJECT IMPLEMENTATION

3.1

Performance Criteria, Monitoring and Maintenance

Project performance will be assessed as defined in Section 10.1.4 of the Phase IV Early
Restoration Plan and Environmental Assessments (the “Phase IV Plan”).
Project implementation will commence upon the filing of the Notice of Stipulation with
the MDL Court. Project implementation will be complete when the performance criteria
consistent with Sections 10.1.3 of the Phase IV Plan have been met.
3.2

Estimated Project Costs –Point aux Pins Living Shoreline

The total estimated cost to implement the Point aux Pins Living Shoreline Project is
$2,300,000, consistent with Section 10.1.6 of the Phase IV Plan.
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APPENDIX B
EARLY RESTORATION PLAN
The Early Restoration Project is included in the Deepwater Horizon Oil Spill Phase IV
Early Restoration Plan and Environmental Assessments (“Phase IV Plan”), available at
www.doi.gov/deepwaterhorizon, which was adopted by the Trustees after public review
and comment. Public comments received on the Plan are summarized in the Plan, and
Trustees’ responses to the comments are included. All public comments received on the
Plan are included in full in the NRDA Administrative Record for the Plan, which can be
found at the same web address.
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APPENDIX C
NRD OFFSETS FOR POINT AUX PINS LIVING SHORELINE PROJECT
The NRD Offsets are:
•

29,101 Discounted Kilogram Years (Dkg-Ys) of benthic Secondary Productivity in
Alabama, applicable to benthic Secondary Productivity injuries in Alabama, as
determined by the Trustees’ total assessment of injury for the Oil Spill.
For the purposes of applying the NRD Offsets to the calculation of injury, the Parties
agree as follows:
If the combination of Offsets for benthic Secondary Productivity from the Phase
III Early Restoration projects in Alabama and from this Point aux Pins Living
Shoreline Project exceeds the injury to benthic Secondary Productivity in
Alabama waters then the remaining unused Offsets for benthic Secondary
Productivity from this project will be applicable to injuries to Estuarine Obligate
Fishes and Mobile Crustaceans Dependent on Oyster Reefs and Other Estuarine
Hard Bottom/Structural Habitat at a rate of 5 Dkg-Ys of Estuarine Obligate Fishes
and Mobile Crustaceans Dependent on Oyster Reefs and Other Estuarine Hard
Bottom/Structural Habitat per 100 Dkg-Ys benthic Secondary Productivity (up to
a maximum of 1,455 Dkg-Ys of Estuarine Obligate Fishes and Mobile
Crustaceans Dependent on Oyster Reefs and Other Estuarine Hard
Bottom/Structural Habitat). These remaining Offsets will be applied first to offset
such injuries in Alabama waters and then, if that category of injury is exhausted in
Alabama waters, to such injuries in Federal Waters on the Continental Shelf.
These NRD Offsets for benthic Secondary Productivity (and, if applicable,
Estuarine Obligate Fishes and Mobile Crustaceans Dependent on Oyster Reefs
and Other Estuarine Hard Bottom/Structural Habitat) shall not apply to injuries in
Texas, Louisiana, Mississippi and/or Florida.
The NRD Offsets for any Early Restoration project that offsets injury to benthic
Secondary Productivity shall be applied by the Trustees in the chronological order
in which the stipulation for each applicable Early Restoration project was
executed.

•

29 Discounted Service Acre Years (DSAYs) of Salt Marsh Habitat in Alabama
applicable to Salt Marsh Habitat injuries in Alabama, as determined by the Trustees’
total assessment of injury for the Oil Spill.
For the purposes of applying the NRD Offsets to the calculation of injury, the Parties
agree as follows:
If the combination of Offsets for Salt Marsh Habitat injuries from the Phase I and
Phase III Early Restoration projects in Alabama and from the Point aux Pins
Living Shoreline Project exceeds the Salt Marsh Habitat injuries in Alabama, then
the remaining unused Salt Marsh Habitat DSAYs from this project will be
18

Case 2:10-md-02179-CJB-SS Document 15378-7 Filed 09/24/15 Page 23 of 43

converted to Secondary Productivity (at a rate of 1,000 Dkg-Ys of Secondary
Productivity per Salt Marsh Habitat DSAY) and applied to Estuarine Dependent
Aquatic Biomass injuries first in Alabama waters and then, if that category of
injury is exhausted in Alabama waters, to such injury in Federal Waters on the
Continental Shelf.
These NRD Offsets for Salt Marsh Habitat (and, if applicable, Secondary
Productivity) shall not apply to injuries in Texas, Louisiana, Mississippi and/or
Florida.
The NRD Offsets for any Early Restoration project that offsets injury to Salt
Marsh Habitat shall be applied by the Trustees in the chronological order in which
the stipulation for each applicable Early Restoration project was executed.
For purposes of Paragraph III.A. of this Project Stipulation, the Affected Trustees whose
resources are addressed by this Early Restoration Project are the Alabama Department of
Conservation and Natural Resources, the Geological Survey of Alabama, DOI, EPA,
NOAA and USDA.
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APPENDIX D
GLOSSARY OF TERMS
These definitions are not considered to be a comprehensive list for all Early Restoration
Projects under the Framework for Early Restoration Addressing Injuries Resulting from
the Deepwater Horizon Oil Spill executed April 20, 2011. Future projects may require
other definitions, including but not limited to, other definitions for habitats included in
this list.
Continental Shelf shall mean the contiguous shallow platforms or terraces that surround
most of the continents and are terminated seaward by a relatively sharp break in slope,
called the shelf edge or shelf break. In the Gulf of Mexico, this generally follows the 200meter isobaths.
Discounted Kilogram Years is expressed in present value 2010 kilogram years.
Discounted Service Acre Years is expressed in present value 2010 service acre years.
Estuarine Dependent Aquatic Biomass is defined as the biomass of aquatic species that
depend on the habitat found within estuaries for at least one stage of their life cycle.
Estuarine Obligate Fishes and Mobile Crustaceans Dependent on Oyster Reefs and
Other Estuarine Hard Bottom/Structural Habitat- is defined as the biomass of those
fishes and crustaceans that depend on the habitat found within oyster reefs and other
estuarine hard bottom/structural habitat for at least one stage of their life cycle.
Applicable to this Early Restoration Project only, this definition includes the individual
species listed below in Table 1 which are a subset of species listed in Appendix E. As
part of the ongoing NRD Assessment, the species in Table 1 or Appendix E may be
shifted or consolidated within or between the groups, but none of the species listed in
Table 1 will be removed from this definition. Any consolidation or shifting of species
between groups, renaming or dividing of groups, or removal of species currently listed in
Appendix E, that are determined by the Trustees in the final NRD Assessment, must have
a reliable scientific basis.
−
•
•
•
•
•
•
•

Groups:
Crabs and Lobsters
Drums and Seatrout
Forage Fish
Other Demersal Fish
Other Reef Associated Fish
Shrimp
Brown Shrimp

Federal Waters on the Continental Shelf refers to the area of water extending from the
outer boundary of Alabama state waters to the edge of the Continental Shelf, excluding
any area within the state waters of Texas, Louisiana, Mississippi, Alabama, or Florida.
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Salt Marsh Habitat refers to transitional marsh areas between land and water that occur
in coastal areas at salinities at or approaching that of ocean water. Typical vegetation in
salt marsh habitat includes species such as Spartina alterniflora, Juncus roemerianus,
and Distichlis spicata.
Secondary Productivity: The strict definition of secondary productivity is the rate of
production of consumers (heterotrophs) in an ecosystem (Edmondson & Winberg, 1971).
For purposes of the Offsets for this living shoreline, subtidal and intertidal reef project, it
is more narrowly defined as production of herbivores and detritivores, (the P2 production
level in Odum, 1959) and in particular, the net production of mobile and sessile
invertebrate infauna and epifauna associated with hard bottom substrates.
•

Odum, E.. 1959. Fundamentals of Ecology. Second edition. Philadelphia and
London: W.B. Saunders & Co. 546 pp.

•

Edmondson, W.T. & G.G.Winberg (Eds.). 1971. A manual on methods for the
assessment of secondary productivity in fresh waters. London. 358 pp. (IBP
Handbook 17).

Table 1: Estuarine Obligate Fishes and Mobile Crustaceans Dependent on Oyster
Reefs and Other Estuarine Hard Bottom / Structural Habitats and their Assigned
Species Groups from Appendix E.
Scientific Name

Common Name

Groups

Archosargus probatocephalus

Sheepshead

Other Reef Associated Fish

Cynoscion nebulosus

spotted seatrout

Drums and Seatrout

Dyspanopeus texanus

Gulf grassflat crab

Crabs and Lobsters

Farfantepenaeus aztecus

brown shrimp

Brown Shrimp

Farfantepenaeus duorarum

pink shrimp

Shrimp

Lagodon rhomboides

Pinfish

Other Demersal Fish

Leiostomus xanthurus

Spot

Drums and Seatrout

Menippe adina

Gulf stone crab

Crabs and Lobsters

Opisthonema oglinum

Atlantic threadfin herring

Forage Fish

Opsanus beta

Gulf toadfish

Other Demersal Fish

Prionotus tribulus

bighead searobin

Other Demersal Fish

Cynoscion arenarius

sand seatrout

Drums and Seatrout

Micropogonias undulatus

Atlantic croaker

Drums and Seatrout

Cynoscion nothus

silver seatrout

Drums and Seatrout

Larimus fasciatus

banded drum

Drums and Seatrout

Pogonias cromis

black drum

Drums and Seatrout

Sciaenops ocellatus

red drum

Drums and Seatrout
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Scientific Name

Common Name

Groups

Stellifer lanceolatus

American stardrum

Drums and Seatrout

Equetus lanceolatus

spotted drum

Drums and Seatrout

Pareques iwamotoi

blackbar drum

Drums and Seatrout

Pareques acuminatus

high-hat drum

Drums and Seatrout

Brevoortia patronus

Gulf menhaden

Forage Fish

Alosa alabamae

Alabama shad

Forage Fish

Alosa chrysochloris

skipjack shad

Forage Fish

Brevoortia gunteri

finescale menhaden

Forage Fish

Dorosoma petenense

threadfin shad

Forage Fish

Harengula clupeola

false pachard

Forage Fish

Harengula humeralis

redear sardine

Forage Fish

Harengula jaguana

sacled herring

Forage Fish

Jenkinsia lamprotaenia

dwark round herring

Forage Fish

Menidia beryllina

inland silverside

Forage Fish

Anchoa mitchilli

Bay anchovy

Forage Fish

Anchoa cubana

Cuban anchovy

Forage Fish

Anchoa hepsetus

striped anchovy

Forage Fish

Anchoa lyolepis

shortfinger anchovy

Forage Fish

Anchoviella perfasciata

Poey's anchovy

Forage Fish

Engraulis eurystole

silver anchovy

Forage Fish

Calamus arctifrons

grass porgy

Other Demersal Fish

Gobionellus boleosoma

Darter goby

Other Reef-Associated

Gobiosoma bosc

naked goby

Other Reef-Associated

Bollmania communis

ragged goby

Other Reef-Associated

Goboides broussoneti

violet goby

Other Reef-Associated

Gobionellus oceanicus

highfin goby

Other Reef-Associated

Microgobius gulosus

clown goby

Other Reef-Associated

Callinectes sapidus

blue crab

Crabs and Lobsters

Callinectes similis

lesser blue crab

Crabs and Lobsters

Penaeus setiferus

white shrimp

Shrimp

Calamus bajonado

jolthead porgy

Other Reef-Associated

Calamus calamus

saucereye porgy

Other Reef-Associated

Calamus leucosteus

whitebone porgy

Other Demersal Fish

Calamus nodosus

knobbed porgy

Other Reef-Associated
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Scientific Name

Common Name

Groups

Calamus penna

sheepshead porgy

Other Reef-Associated

Pagrus pagrus

red porgy

Other Demersal Fish

Stenotomus caprinus

longspine porgy

Other Demersal Fish
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List of Species Associated with each Species Categorization Grouping
.
Species Output

Total Count: 66
Scientific Name

Common Name

Current Grouping1

Acanthaxius hirsutimanus

mud lobster

Crabs and Lobsters

Acanthilia intermedia

granulose purse crab

Crabs and Lobsters

Acanthocarpus alexandri

gladiator box crab

Crabs and Lobsters

Anasimus latus

stilt spider crab

Crabs and Lobsters

Arenaeus cribrarius

speckled swimming crab

Crabs and Lobsters

Calappa flammea

flamed box crab

Crabs and Lobsters

Calappa sulcata

shame-faced box crab

Crabs and Lobsters

Callinectes sapidus

blue crab

Crabs and Lobsters

Callinectes similis

lesser blue crab

Crabs and Lobsters

Collodes robustus

deepsea crab

Crabs and Lobsters

Danielum ixbauchac

articulated crab

Crabs and Lobsters

Dardanus fucosus

bareye hemit crab

Crabs and Lobsters

Dardanus insignis

red brocade hermit crab

Crabs and Lobsters

Dyspanopeus texanus

Gulf grassflat crab

Crabs and Lobsters

Ethusa microphthalma

broadback sumo crab

Crabs and Lobsters

Euphrosynoplax clausa

craggy bathyal crab

Crabs and Lobsters

Hepatus epheliticus

calico crab

Crabs and Lobsters

Iliacantha liodactylus

purse crab

Crabs and Lobsters

Iliacantha subglobosa

purse crab

Crabs and Lobsters

Leiolambrus nitidus

white elbow crab

Crabs and Lobsters

Libinia dubia

longnose spider crab

Crabs and Lobsters

Libinia emarginata

portly spider crab

Crabs and Lobsters

Menippe adina

Gulf stone crab

Crabs and Lobsters

Menippe mercenaria

Florida stone crab

Crabs and Lobsters

Menippe zoeae

stone crab unspecified

Crabs and Lobsters

Metoporhaphis calcarata

false arrow crab

Crabs and Lobsters

Munida forceps

squat lobster

Crabs and Lobsters

Myropsis quinquespinosa

fivespine purse crab

Crabs and Lobsters

Nanoplax xanthiformis

rough squareback crab

Crabs and Lobsters

Nephropsis aculeata

Florida lobsterette

Crabs and Lobsters

Ovalipes floridanus

Florida lady crab

Crabs and Lobsters

Ovalipes stephensoni

coarsehand lady crab

Crabs and Lobsters
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Species Output

Total Count: 66
Scientific Name

Common Name

Current Grouping1

Paguristes lymani

hermit crab

Crabs and Lobsters

Paguristes sericeus

hermit crab

Crabs and Lobsters

Paguristes triangulatus

hermit crab

Crabs and Lobsters

Pagurus bullisi

hermit crab

Crabs and Lobsters

Pagurus longicarpus

longwristed hermit crab

Crabs and Lobsters

Pagurus pollicaris

flat-clawed hermit crab

Crabs and Lobsters

Panulirus argus

Spiny lobsters

Crabs and Lobsters

Parthenope agonus

crab

Crabs and Lobsters

Parthenope serrata

crab

Crabs and Lobsters

Persephona crinita

pink purse crab

Crabs and Lobsters

Persephona mediterranea

purse crab

Crabs and Lobsters

Petrochirus diogenes

giant hermit crab

Crabs and Lobsters

Platylambrus granulata

bladetooth elbow crab

Crabs and Lobsters

Podochela sidneyi

shortfinger neck crab

Crabs and Lobsters

Porcellana sayana

porcelain crab

Crabs and Lobsters

Porcellana sigsbeiana

porcelain crab

Crabs and Lobsters

Portunidae megalopae

Portunidae (swimming crab) unspecified

Crabs and Lobsters

Portunidae zoeae

Portunidae (swimming crab) unspecified

Crabs and Lobsters

Portunus gibbesii

iridescent swimming crab

Crabs and Lobsters

Portunus sayi

Sargassum swimming crab

Crabs and Lobsters

Portunus spinicarpus

longspine swimming crab

Crabs and Lobsters

Portunus spinimanus

blotched swimming crab

Crabs and Lobsters

Portunus ventralis

swimming crab

Crabs and Lobsters

Pseudomedaeus agassizii

mud crab

Crabs and Lobsters

Raninoides loevis

furrowed frog crab

Crabs and Lobsters

Raninoides louisianensis

Gulf frog crab

Crabs and Lobsters

Rhithropanopeus harrisii

estuarine mud crab

Crabs and Lobsters

Scyllarides latus

Slipper Lobster

Crabs and Lobsters

Scyllarides nodifer

ridged slipper lobster

Crabs and Lobsters

Scyllarus chacei

chace slipper lobster

Crabs and Lobsters

Speocarcinus lobatus

Gulf squareback crab

Crabs and Lobsters

Stenocionops furcatus
Stenocionops spinimanus
Stenorhynchus seticornis

spider crab
spider crab
yellowline arrow crab

Crabs and Lobsters
Crabs and Lobsters
Crabs and Lobsters
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Total Count: 66
Scientific Name

Species Output
Common Name

Current Grouping1

1

See Appendix D, Glossary of Terms: “Estuarine Obligate Fishes and Mobile Crustaceans Dependent on
Oyster Reefs and Other Estuarine Hard Bottom/Structural Habitat”
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Species Output

Total Count: 18
Scientific Name

Common Name

Current Grouping1

Bairdiella chrysoura

silver perch

Drums and Seatrout

Cynoscion arenarius

sand seatrout

Drums and Seatrout

Cynoscion nebulosus

spotted seatrout

Drums and Seatrout

Cynoscion nothus

silver seatrout

Drums and Seatrout

Equetus lanceolatus

spotted drum

Drums and Seatrout

Larimus fasciatus

banded drum

Drums and Seatrout

Leiostomus xanthurus

spot

Drums and Seatrout

Menticirrhus americanus

southern kingfish

Drums and Seatrout

Menticirrhus littoralis

Gulf kingfish

Drums and Seatrout

Menticirrhus saxatilis

northern kingfish

Drums and Seatrout

Micropogonias undulatus

Atlantic croaker

Drums and Seatrout

Pareques acuminatus

high-hat drum

Drums and Seatrout

Pareques iwamotoi

blackbar drum

Drums and Seatrout

Pareques umbrosus

cubbyu

Drums and Seatrout

Pogonias cromis

black drum

Drums and Seatrout

Sciaenops ocellatus

red drum

Drums and Seatrout

Stellifer brasiliensis
Stellifer lanceolatus

Drums and Seatrout
American stardrum

Drums and Seatrout

1

See Appendix D, Glossary of Terms: “Estuarine Obligate Fishes and Mobile Crustaceans Dependent on
Oyster Reefs and Other Estuarine Hard Bottom/Structural Habitat”
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Total Count: 26

Species Output

Scientific Name

Common Name

Current Grouping1

Alosa alabamae

Alabama Shad

Forage Fish

Alosa chrysochloris

skipjack shad

Forage Fish

Anchoa cubana

Cuban anchovy

Forage Fish

Anchoa hepsetus

striped anchovy

Forage Fish

Anchoa lyolepis

shortfinger anchovy

Forage Fish

Anchoa mitchilli

bay anchovy

Forage Fish

Anchoviella perfasciata

Poey's anchovy

Forage Fish

Brevoortia gunteri

Finescale menhaden

Forage Fish

Brevoortia patronus

Gulf menhaden

Forage Fish

Brevoortia smithi

yellowfin menhaden

Forage Fish

Dorosoma cepedianum

gizzard shad

Forage Fish

Dorosoma petenense

threadfin shad

Forage Fish

Engraulis eurystole

silver anchovy

Forage Fish

Etrumeus teres

round herring

Forage Fish

Harengula jaguana

scaled herring

Forage Fish

Jenkinsia lamprotaenia

dwarf round herring

Forage Fish

Jenkinsia majua

little-eye herring

Forage Fish

Jenkinsia stolifera

shortband herring

Forage Fish

Menidia beryllina

inland silverside

Forage Fish

Mugil cephalus

striped mullet

Forage Fish

Mugil curema

white mullet

Forage Fish

Opisthonema oglinum

Atlantic threadfin herring

Forage Fish

Peprilus alepidotus

harvestfish (butterfish)

Forage Fish

Peprilus burti

Gulf butterfish

Forage Fish

Peprilus paru

American harvestfish (butterfish)

Forage Fish

Peprilus triacanthus

butterfish

Forage Fish

1

See Appendix D, Glossary of Terms: “Estuarine Obligate Fishes and Mobile Crustaceans Dependent on
Oyster Reefs and Other Estuarine Hard Bottom/Structural Habitat”
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Total Count: 156

Species Output

Scientific Name

Common Name

Current Grouping1

Acanthonus armatus

bony-eared assfish

Other Demersal Fish

Aldrovandia affinis

Gilbert's halosaur

Other Demersal Fish

Aldrovandia gracilis

halosaur

Other Demersal Fish

Alepocephalus agassizii

Agassiz slickhead

Other Demersal Fish

Alepocephalus productus

smalleye smoothhead

Other Demersal Fish

Aluterus heudelotii

dotterel filefish

Other Demersal Fish

Anguilla rostrata

American Eel

Other Demersal Fish

Anisarchus medius

stout eelblenny

Other Demersal Fish

Antennarius radiosus

singlespot frogfish

Other Demersal Fish

Antigonia capros

deepbody boarfish

Other Demersal Fish

Argentina striata

striated argentine

Other Demersal Fish

Argyripnus atlanticus

Other Demersal Fish

Ariomma bondi

silver-rag driftfish

Other Demersal Fish

Bagre marinus

gafftopsail catfish

Other Demersal Fish

Barathrites iris

cusk eel

Other Demersal Fish

Barathrodemus manatinus

cusk eel

Other Demersal Fish

Bassozetus robustus

robust assfish

Other Demersal Fish

Bathygadus macrops

bullseye grenadier

Other Demersal Fish

Bathygadus melanobranchus

Vaillant's grenadier

Other Demersal Fish

Bathyonus pectoralis

cusk eel

Other Demersal Fish

Bathypterois grallator

tripod fish

Other Demersal Fish

Bathypterois phenax

blackfin spiderfish

Other Demersal Fish

Bathysaurus mollis

highfin lizardfish

Other Demersal Fish

Bathytroctes macrolepis

Koefoed's smooth-head

Other Demersal Fish

Bathytroctes microlepis

Smallscale smooth-head

Other Demersal Fish

Bathytyphlops sewelli

tripod fish

Other Demersal Fish

Bellator brachychir

shortfin searobin

Other Demersal Fish

Bellator egretta

streamer searobin

Other Demersal Fish

Bellator militaris

horned searobin

Other Demersal Fish

Bellocia koefoedi

Other Demersal Fish
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Total Count: 156

Species Output

Scientific Name

Common Name

Current Grouping1

Bembrops anatirostris

duckbill flathead

Other Demersal Fish

Bembrops gobioides

goby flathead

Other Demersal Fish

Calamus arctifrons

grass porgy

Other Demersal Fish

Calamus leucosteus

whitebone porgy

Other Demersal Fish

Caulolatilus chrysops

Atlantic goldeye tilefish

Other Demersal Fish

Chaunax suttkusi

toadfish

Other Demersal Fish

Chlorophthalmus agassizi

shortnose greeneye

Other Demersal Fish

Coelorinchus caelorhincus

saddled grenadier

Other Demersal Fish

Coelorinchus caribbaeus

blackfin grenadier

Other Demersal Fish

Coelorinchus occa

swordsnout grenadier

Other Demersal Fish

Coloconger meadi

worm eel

Other Demersal Fish

Conocara macropterum

longfin smooth-head

Other Demersal Fish

Coryphaenoides alateralis

grenadier

Other Demersal Fish

Coryphaenoides rudis

rudis rattail

Other Demersal Fish

Cyttopsis rosea

rosy dory

Other Demersal Fish

Dibranchus atlanticus

Atlantic batfish

Other Demersal Fish

Dicrolene introniger

digitate cusk eel

Other Demersal Fish

Dormitator maculatus

fat sleeper

Other Demersal Fish

Dysomma anguillare

shortbelly eel

Other Demersal Fish

Eleotris pisonis

spinycheek sleeper

Other Demersal Fish

Enchelyopus cimbrius

four-bearded rockling

Other Demersal Fish

Epigonus pandionis

bigeye cardinalfish

Other Demersal Fish

Eucinostomus harengulus

tidewater mojarra

Other Demersal Fish

Foetorepus goodenbeani

palefin dragonet

Other Demersal Fish

Gadella imberbis

beardless codling

Other Demersal Fish

Gadomus arcuatus

doublethread grenadier

Other Demersal Fish

Gadomus longifilis

threadfin grenadier

Other Demersal Fish

Gibberichthys pumilus

gibberfish

Other Demersal Fish

Gnathagnus egregius

freckled stargazer

Other Demersal Fish

Gymnothorax kolpos

blacktail moray eel

Other Demersal Fish

Gymnothorax saxicola

ocellated moray

Other Demersal Fish

Halosaurus guentheri

Halosaur

Other Demersal Fish
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Species Output

Scientific Name

Common Name

Current Grouping1

Halosaurus ovenii

Halosaur

Other Demersal Fish

Hoplostethus occidentalis

western roughy

Other Demersal Fish

Hoplunnis diomediana

blacktail pike-conger

Other Demersal Fish

Hoplunnis macrura

freckled pike-conger

Other Demersal Fish

Hoplunnis tenuis

spotted pike-conger

Other Demersal Fish

Howella brodiei

pelagic basslet

Other Demersal Fish

Hydrolagus alberti

Gulf chimera

Other Demersal Fish

Hydrolagus mirabilis
Hymenocephalus billsam

large-eyed rabbitfish
rattail

Other Demersal Fish
Other Demersal Fish

Hymenocephalus italicus

glasshead grenadier

Other Demersal Fish

Ipnops murrayi

deepsea tripod fish

Other Demersal Fish

Kathetostoma albigutta

lancer stargazer

Other Demersal Fish

Lagodon rhomboides

pinfish

Other Demersal Fish

Lepophidium brevibarbe

shortbeard cusk-eel

Other Demersal Fish

Lepophidium staurophor

barred cusk-eel

Other Demersal Fish

Leptoderma macrops

slickhead

Other Demersal Fish

Lophius americanus

American angler

Other Demersal Fish

Lophius gastrophysus

blackfin goosefish

Other Demersal Fish

Lophius vomerinus

devil anglerfish

Other Demersal Fish

Lyopsetta exilis

slender sole

Other Demersal Fish

Macrocallista nimbosa

sunray venus

Other Demersal Fish

Malacocephalus laevis

softhead grenadier

Other Demersal Fish

Merluccius albidus

offshore hake

Other Demersal Fish

Merluccius bilinearis

silver hake

Other Demersal Fish

Merluccius productus

North Pacific hake

Other Demersal Fish

Monolene sessilicauda

deepwater flounder

Other Demersal Fish

Monomitopus agassizii

cusk eel

Other Demersal Fish

Monomitopus magnus

cusk eel

Other Demersal Fish

Narcetes stomias

slickhead

Other Demersal Fish

Neobythites gilli

twospot brotula

Other Demersal Fish

Neomerinthe hemingwayi

spinycheek scorpionfish

Other Demersal Fish

Neoscopelus microchir

shortfin neoscopelid

Other Demersal Fish
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Scientific Name

Common Name
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Nezumia aequalis

common Atlantic grenadier

Other Demersal Fish

Nezumia cyrano

cyrano grenadier

Other Demersal Fish

Nezumia suilla

suilla grenadier

Other Demersal Fish

Ogcocephalus corniger

longnose batfish

Other Demersal Fish

Ogcocephalus pantostictus

spotted batfish

Other Demersal Fish

Ogcocephalus radiatus

batfish

Other Demersal Fish

Ophidion marginatum

striped cusk-eel

Other Demersal Fish

Opistognathidae spp.

jawfish unspecified

Other Demersal Fish

Opsanus beta

Gulf toadfish

Other Demersal Fish

Orthopristis chrysoptera

pigfish

Other Demersal Fish

Otophidium omostigma

polka-dot cusk-eel

Other Demersal Fish

Pagrus pagrus

red porgy

Other Demersal Fish

Parasudis truculenta

greeneye

Other Demersal Fish

Penopus macdonaldi
Penopus microphthalmus
Peristedion gracile

cusk eel
slender searobin

Other Demersal Fish
Other Demersal Fish
Other Demersal Fish

Peristedion greyae

alligator searobin

Other Demersal Fish

Peristedion miniatum

armored searobin

Other Demersal Fish

Peristedion thompsoni

rimspine searobin

Other Demersal Fish

Polydactylus octonemus

Atlantic threadfin

Other Demersal Fish

Polymetme corythaeola

rendezvous fish

Other Demersal Fish

Polymixia lowei
Polymixia nobilis

beardfish
stout beardfish

Other Demersal Fish
Other Demersal Fish

Pontinus longispinis

longspine scorpionfish

Other Demersal Fish

Porichthys plectrodon

Atlantic midshipman

Other Demersal Fish

Porogadus catena

cusk eel

Other Demersal Fish

Porogadus miles

slender cusk eel

Other Demersal Fish

Prionotus alatus

spiny searobin

Other Demersal Fish

Prionotus carolinus

northern searobin

Other Demersal Fish

Prionotus longispinosus

bigeye searobin

Other Demersal Fish

Prionotus martis

Gulf of Mexico barred searobin

Other Demersal Fish

Prionotus paralatus

Mexican searobin

Other Demersal Fish

Prionotus roseus

bluespotted searobin

Other Demersal Fish
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Scientific Name

Common Name
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Prionotus rubio

blackwing searobin

Other Demersal Fish

Prionotus scitulus

leopard searobin

Other Demersal Fish

Prionotus stearnsi

shortwing searobin

Other Demersal Fish

Prionotus tribulus

bighead searobin

Other Demersal Fish

Pristis pectinata

smalltooth sawfish

Other Demersal Fish

Rinoctes nasutus

abyssal smooth-head

Other Demersal Fish

Rouleina maderensis

madeiran smooth-head

Other Demersal Fish

Scorpaena agassizii

longfin scorpionfish

Other Demersal Fish

Setarches guentheri

channeled rockfish

Other Demersal Fish

Sphoeroides dorsalis

marbled puffer

Other Demersal Fish

Sphoeroides parvus

least puffer

Other Demersal Fish

Steindachneria argentea

luminous hake

Other Demersal Fish

Stenotomus caprinus

longspine porgy

Other Demersal Fish

Stephanoberyx monae

pricklefish

Other Demersal Fish

Symphurus atricaudus

California tonguefish

Other Demersal Fish

Synagrops bellus

blackmouth bass

Other Demersal Fish

Synagrops spinosus

keelsheek bass

Other Demersal Fish

Synaphobranchus affinis

grey cutthroat eel

Other Demersal Fish

Synaphobranchus oregoni

cutthroat eel

Other Demersal Fish

Talismania antillarum

slickheads/nakedheads

Other Demersal Fish

Trachonurus sulcatus

bristly grenadier

Other Demersal Fish

Urophycis cirrata

Gulf hake

Other Demersal Fish

Urophycis floridana

southern codling

Other Demersal Fish

Urophycis regia

spotted codling

Other Demersal Fish

Venefica procera

witch eel

Other Demersal Fish

Ventrifossa macropogon

longbeard grenadier

Other Demersal Fish

Xenocephalus egregius

freckled stargazer

Other Demersal Fish

Zalieutes mcgintyi

tricorn batfish

Other Demersal Fish

Zenopsis conchifer

Silver John dory

Other Demersal Fish

1

See Appendix D, Glossary of Terms: “Estuarine Obligate Fishes and Mobile Crustaceans Dependent on
Oyster Reefs and Other Estuarine Hard Bottom/Structural Habitat”
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Scientific Name

Common Name
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Ahlia egmontis

key worm eel

Other Reef-Associated

Aluterus monoceros

unicorn leatherjacket filefish

Other Reef-Associated

Aluterus schoepfii

orange filefish

Other Reef-Associated

Aluterus scriptus

scrawled filefish

Other Reef-Associated

Anisotremus surinamensis

black margate

Other Reef-Associated

Aplatophis chauliodus

tusky eel

Other Reef-Associated

Apogon affinis

bigtooth cardinalfish

Other Reef-Associated

Apogon aurolineatus

bridle cardinalfish

Other Reef-Associated

Apogon maculatus

flamefish

Other Reef-Associated

Apogon pseudomaculatus

twospot cardinalfish

Other Reef-Associated

Archosargus probatocephalus

sheepshead

Other Reef-Associated

Ariopsis felis

hardhead catfish

Other Reef-Associated

Ariosoma balearicum

bandtooth conger

Other Reef-Associated

Astroscopus y-graecum

southern stargazer

Other Reef-Associated

Avocettina infans

avocet snipe eel

Other Reef-Associated

Balistes capriscus

gray triggerfish

Other Reef-Associated

Bassogigas gillii

cusk eel

Other Reef-Associated

Benthodesmus tenuis

slender frostfish

Other Reef-Associated

Bollmannia communis

ragged goby

Other Reef-Associated

Bothus ocellatus

eyed flounder

Other Reef-Associated

Brotula barbata

bearded brotula

Other Reef-Associated

Calamus bajonado

jolthead porgy

Other Reef-Associated

Calamus calamus

saucereye porgy

Other Reef-Associated

Calamus nodosus

knobbed porgy

Other Reef-Associated

Calamus penna

sheepshead porgy

Other Reef-Associated

Calamus proridens

littlehead porgy

Other Reef-Associated

Callechelys guineensis

shorttail snake eel

Other Reef-Associated

Callechelys muraena

blotched snake eel

Other Reef-Associated

Cantherhines pullus

chivo

Other Reef-Associated

Canthidermis maculata

rough triggerfish

Other Reef-Associated

Canthidermis sufflamen

ocean triggerfish

Other Reef-Associated

Carapus bermudensis

pearlfish

Other Reef-Associated

Caulolatilus intermedius

Gulf bareye tilefish

Other Reef-Associated

Caulolatilus microps

grey tilefish

Other Reef-Associated
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Species Output

Total Count: 131
Scientific Name

Common Name

Current Grouping1

Centropyge argi

cherubfish

Other Reef-Associated

Centropyge bicolor

bicolor angelfish

Other Reef-Associated

Chaetodipterus faber

Atlantic spadefish

Other Reef-Associated

Chilomycterus antennatus

bridled boxfish

Other Reef-Associated

Chilomycterus schoepfii

spiny boxfish

Other Reef-Associated

Conger oceanicus

American conger

Other Reef-Associated

Dactylopterus volitans

flying gurnard

Other Reef-Associated

Decodon puellaris

red hogfish

Other Reef-Associated

Dicrolene kanazawai

cusk eel

Other Reef-Associated

Echeneis naucrates

slender sharksucker

Other Reef-Associated

Echeneis neucratoides

whitefin sharksucker

Other Reef-Associated

Echiophis intertinctus

spotted spoon-nose eel

Other Reef-Associated

Echiophis punctifer

stippled spoon-nose eel

Other Reef-Associated

Eucinostomus argenteus

spotfin mojarra

Other Reef-Associated

Eucinostomus gula

silver jenny

Other Reef-Associated

Fistularia petimba

red cornetfish

Other Reef-Associated

Fistularia tabacaria

cornetfish

Other Reef-Associated

Gobioides broussoneti

violet goby

Other Reef-Associated

Gobionellus boleosoma

darter goby

Other Reef-Associated

Gobionellus hastatus

sharptail goby

Other Reef-Associated

Gobionellus oceanicus

highfin goby

Other Reef-Associated

Gobiosoma bosc

naked goby

Other Reef-Associated

Gymnothorax moringa

spotted moray

Other Reef-Associated

Haemulon aurolineatum

tomtate grunt

Other Reef-Associated

Haemulon plumierii

white grunt

Other Reef-Associated

Haemulon sciurus

blue-striped grunt

Other Reef-Associated

Halieutichthys aculeatus

pancake batfish

Other Reef-Associated

Harengula clupeola

false pichard

Other Reef-Associated

Harengula humeralis

redear sardine

Other Reef-Associated

Hemiramphus brasiliensis

ballyhoo

Other Reef-Associated

Hippocampus erectus
Histrio histrio

lined seahorse
sargassumfish

Other Reef-Associated
Other Reef-Associated

Holacanthus bermudensis

Bermuda blue angelfish

Other Reef-Associated

Hypleurochilus geminatus

crested blenny

Other Reef-Associated

Kyphosus sectator

Bermuda chub

Other Reef-Associated
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Species Output

Total Count: 131
Scientific Name

Common Name

Current Grouping1

Lachnolaimus maximus

hogfish

Other Reef-Associated

Lagocephalus laevigatus

smooth puffer

Other Reef-Associated

Lepophidium jeannae

mottled cusk-eel

Other Reef-Associated

Lobotes surinamensis

Atlantic tripletail

Other Reef-Associated

Microgobius gulosus

clown goby

Other Reef-Associated

Monacanthus ciliatus

fringed filefish

Other Reef-Associated

Mulloidichthys martinicus

yellow goatfish

Other Reef-Associated

Mullus auratus

red goatfish

Other Reef-Associated

Ogcocephalus cubifrons

batfish

Other Reef-Associated

Ogcocephalus nasutus

shortnose batfish

Other Reef-Associated

Ogcocephalus parvus

roughback batfish

Other Reef-Associated

Ophichthus gomesii

shrimp eel

Other Reef-Associated

Ophichthus punticeps

palespotted eel

Other Reef-Associated

Ophichthus rex

king snake eel

Other Reef-Associated

Ophidion grayi

blotched cusk-eel

Other Reef-Associated

Ophidion holbrookii

band cusk-eel

Other Reef-Associated

Ophidion josephi

cusk-eel

Other Reef-Associated

Ophidion selenops

mooneye cusk-eel

Other Reef-Associated

Opistognathus aurifrons

yellowhead jawfish

Other Reef-Associated

Opsanus pardus

leopard toadfish

Other Reef-Associated

Parablennius marmoreus

seaweed blenny

Other Reef-Associated

Parablennius ruber

Portuguese blenny

Other Reef-Associated

Paraconger caudilimbatus

margintail conger

Other Reef-Associated

Priacanthus arenatus

Atlantic bigeye

Other Reef-Associated

Prionotus ophryas

bandtail searobin

Other Reef-Associated

Pristigenys alta

short bigeye

Other Reef-Associated

Pseudupeneus maculatus

spotted goatfish

Other Reef-Associated

Remora remora

common remora

Other Reef-Associated

Rhynchoconger flavus

yellow conger

Other Reef-Associated

Sardinella aurita

Spanish sardine

Other Reef-Associated

Saurida brasiliensis

Brazilian lizardfish

Other Reef-Associated

Saurida caribbaea

smallscale lizardfish

Other Reef-Associated

Saurida normani

shortjaw lizardfish

Other Reef-Associated

Scorpaena brasiliensis

barbfish

Other Reef-Associated

Scorpaena calcarata

smooth-head scorpionfish

Other Reef-Associated
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Species Output

Total Count: 131
Scientific Name

Common Name

Current Grouping1

Scorpaena plumieri

spotted scorpionfish

Other Reef-Associated

Sparisoma viride

stoplight parrotfish

Other Reef-Associated

Sphoeroides nephelus

southern puffer

Other Reef-Associated

Sphoeroides spengleri

bandtail puffer

Other Reef-Associated

Sphoeroides testudineus

checkered puffer

Other Reef-Associated

Sphyraena barracuda

great barracuda

Other Reef-Associated

Sphyraena borealis

northern sennet

Other Reef-Associated

Sphyraena guachancho

Guachanche barracuda

Other Reef-Associated

Sphyraena sphyraena

European barracuda

Other Reef-Associated

Stegastes variabilis

cocoa damselfish

Other Reef-Associated

Stephanolepis hispidus

planehead filefish

Other Reef-Associated

Stephanolepis setifer

planehead filefish

Other Reef-Associated

Strongylura marina

Atlantic needlefish

Other Reef-Associated

Syngnathiformes spp.

Syngnathiformes

Other Reef-Associated

Syngnathus louisianae

chain pipefish

Other Reef-Associated

Synodus foetens

inshore lizardfish

Other Reef-Associated

Synodus intermedius

sand diver

Other Reef-Associated

Synodus poeyi

offshore lizardfish

Other Reef-Associated

Synodus synodus

diamond lizardfish

Other Reef-Associated

Thalassoma bifasciatum

bluehead

Other Reef-Associated

Trachinocephaulus myops

snakefish

Other Reef-Associated

Trichiurus lepturus

Atlantic cutlassfish

Other Reef-Associated

Upeneus moluccensis

goldband goldfish

Other Reef-Associated

Upeneus parvus

dwarf goatfish

Other Reef-Associated

Xyelacyba myersi

gargoyle cusk

Other Reef-Associated

Xyrichtys martinicensis

rosy razorfish

Other Reef-Associated

Xyrichtys novacula

pearly razorfish

Other Reef-Associated

1

See Appendix D, Glossary of Terms: “Estuarine Obligate Fishes and Mobile Crustaceans Dependent on
Oyster Reefs and Other Estuarine Hard Bottom/Structural Habitat”
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Total Count: 1
Scientific Name
Farfantepenaeus aztecus

Species Output
Common Name
brown shrimp

Current Grouping1
Brown Shrimp

1

See Appendix D, Glossary of Terms: “Estuarine Obligate Fishes and Mobile Crustaceans Dependent on
Oyster Reefs and Other Estuarine Hard Bottom/Structural Habitat”
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Total Count: 34
Scientific Name
Alpheus floridanus
Gibbesia neglecta
Litopenaeus setiferus
Lysiosquilla scabricauda
Lysmata wurdemanni
Mysid shrimp
Parapenaeus politus
Parasquilla coccinea
Penaeidae larvae
Penaeidae postlarvae
Penaeus aztecus
Penaeus duorarum
Penaeus setiferus
Pleoticus robustus
Plesionika edwardsii
Plesionika longicauda
Plesionika longipes
Rimapenaeus constrictus
Rimapenaeus similis
Sicyonia brevirostris
Sicyonia burkenroadi
Sicyonia dorsalis
Sicyonia parri
Sicyonia penicillata
Sicyonia typica
Sicyoniidae postlarvae
Solenocera atlantidis
Solenocera vioscai
Squilla chydaea
Squilla deceptrix
Squilla edentata
Squilla empusa
Stenopus scutellatus
Xiphopenaeus kroyeri

Species Output
Common Name
Current Grouping1
banded snapping shrimp
Shrimp
lesser mantis shrimp
Shrimp
white shrimp
Shrimp
scaly-tailed mantis shrimp
Shrimp
peppermint shrimp
Shrimp
mysid shrimp unspecified
Shrimp
deep-water rose shrimp
Shrimp
shrimp
Shrimp
Penaeid shrimp unspecified
Shrimp
Penaeid shrimp unspecified
Shrimp
northern brown shrimp
Shrimp
northern pink shrimp
Shrimp
northern white shrimp
Shrimp
royal red shrimp
Shrimp
soldier striped shrimp
Shrimp
striped shrimp
Shrimp
striped shrimp
Shrimp
roughneck shrimp
Shrimp
roughback shrimp
Shrimp
brown rock shrimp
Shrimp
rock shrimp
Shrimp
rock shrimp
Shrimp
rock shrimp
Shrimp
Target Rock Shrimp
Shrimp
rock shrimp
Shrimp
rock shrimp unspecified
Shrimp
dwarf humpback shrimp
Shrimp
humpback shrimp
Shrimp
offshore mantis shrimp
Shrimp
mantis shrimp
Shrimp
mantis shrimp
Shrimp
mantis shrimp
Shrimp
gold coral banded shrimp
Shrimp
seabob shrimp
Shrimp

1

See Appendix D, Glossary of Terms: “Estuarine Obligate Fishes and Mobile Crustaceans Dependent on Oyster
Reefs and Other Estuarine Hard Bottom/Structural Habitat”
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Stipulation Regarding Early Restoration Project
for the Deepwater Horizon Oil Spill –
Restoring Living Shorelines and Reefs in Mississippi Estuaries
This Stipulation Regarding an Early Restoration Project for the Deepwater Horizon Oil
Spill – Restoring Living Shorelines and Reefs in Mississippi Estuaries (“Project
Stipulation” or “Stipulation”), is made by and among BP Exploration & Production Inc.
(“BPXP”), the State Trustees and Federal Trustees as defined herein (collectively, with
the United States Department of Justice, the “Parties”) in accordance with the Framework
for Early Restoration Addressing Injuries Resulting from the Deepwater Horizon Oil
Spill (“Framework Agreement”) executed April 20, 2011. Except as set forth herein, this
Project Stipulation is governed by the Framework Agreement and incorporates its terms
by reference. This Project Stipulation will be effective when signed by an authorized
representative of each of the Parties.
WHEREAS, for purposes of this Project Stipulation, the United States is acting on
behalf of the following federal trustees of natural resources: the Secretary of the United
States Department of the Interior (“DOI”), through its applicable bureaus, the
Administrator of the National Oceanic and Atmospheric Administration (“NOAA”), the
Administrator of the United States Environmental Protection Agency (“EPA”), and the
Secretary of the United States Department of Agriculture (“USDA”) (collectively
“Federal Trustees”); and
WHEREAS, for purposes of this Project Stipulation, the States of Alabama,
Florida, Louisiana, Mississippi, and/or Texas (collectively, “States”) are acting through
the following state trustees of natural resources: for the State of Alabama, the Alabama
Department of Conservation and Natural Resources and the Geological Survey of
Alabama; for the State of Florida, the Florida Department of Environmental Protection
and the Florida Fish and Wildlife Conservation Commission; for the State of Louisiana,
the Louisiana Coastal Protection and Restoration Authority, the Louisiana Oil Spill
Coordinator’s Office, the Louisiana Department of Environmental Quality, the Louisiana
Department of Wildlife and Fisheries, and the Louisiana Department of Natural
Resources; for the State of Mississippi, the Mississippi Department of Environmental
Quality; and for the State of Texas, the Texas Parks and Wildlife Department, the Texas
General Land Office, and the Texas Commission on Environmental Quality (collectively,
“State Trustees”; the State and Federal Trustees collectively are referred to as the
“Trustees”); and
WHEREAS, on or about April 20, 2010, the mobile offshore drilling unit
Deepwater Horizon experienced an explosion, fire and subsequent sinking in the Gulf of
Mexico resulting in a release of oil into the Gulf of Mexico and response actions (“the Oil
Spill”); and
WHEREAS, the Trustees are conducting a Natural Resource Damage Assessment
(“NRDA”), as that term is defined in 15 C.F.R. § 990.30 and corresponding state law
provisions, to determine Natural Resource Damages resulting from the Oil Spill in
accordance with federal and state laws and authorities; and
WHEREAS, while the NRDA is continuing, the Trustees approved the final
Deepwater Horizon Oil Spill Phase IV Early Restoration Plan and Environmental
Assessments on September 14, 2015, after public notice of the proposed plan, a
1
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reasonable opportunity for public comments, and consideration of all comments received,
which final plan includes the project described herein (“Early Restoration Project”); and
WHEREAS, the Trustees have determined that the Early Restoration Project
meets the criteria set forth in Paragraph 6 of the Framework Agreement and is consistent
with section 1006 of the Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act
Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§ 990 et seq.; and
WHEREAS, all Parties agree that this Project Stipulation has been negotiated in
good faith and that it is fair, reasonable, and in the public interest;
NOW, THEREFORE, in consideration of the promises exchanged herein, the
Parties hereby agree and stipulate as follows:
I.

RESTORATION PROJECT
A. The Trustees have selected the Early Restoration Project set forth in Appendix A
(including project description, estimated project cost, and location), attached
hereto and incorporated by reference, as an appropriate restoration project to
address natural resource injuries resulting from the Oil Spill. On May 20, 2015,
the Trustees published for public notice and comment a Draft Phase IV Early
Restoration Plan and Environmental Assessments (the “Phase IV Plan”), that
included the Early Restoration Project. On September 14, 2015, after considering
all public comments received on the draft plan, the Trustees adopted a final Phase
IV Plan that included the Early Restoration Project. The final Phase IV Plan
(along with supporting documentation) is available publicly as described in
Appendix B.
B. The Parties agree that the Early Restoration Project is consistent with section
1006 of the Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act
Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§ 990 et seq., is
in the public interest and meets all of the following criteria:
i.

contributes to making the environment and the public whole by restoring,
rehabilitating, replacing, or acquiring the equivalent of natural resources
or services injured as a result of the Oil Spill, or compensating for interim
losses resulting from the Oil Spill;

ii.

addresses one or more specific injuries to natural resources or services
associated with the Oil Spill;

iii.

seeks to restore natural resources, habitats or natural resource services of
the same type, quality, and of comparable ecological and/or human use
value to compensate for identified resource and service losses resulting
from the Oil Spill;

iv.

is not inconsistent with the anticipated long-term restoration needs and
anticipated final restoration plan; and

v.

is feasible and cost effective.

C. The Early Restoration Project shall be implemented by the following Trustee(s):
Mississippi Department of Environmental Quality (“Implementing Trustee(s)”).

2
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D. Quarterly Reports: The Implementing Trustee(s) shall provide quarterly status
reports on the Early Restoration Project to BPXP describing the progress on
project implementation during each period (including a summary of costs
expended during that quarter), until the conclusion of the calendar year in which
the implementing Trustee(s) has completed construction of the project, or until the
NRD case is concluded by a judicially approved consent decree or final judgment
resolving BPXP’s potential liability for natural resource damages resulting from
the Oil Spill, whichever comes first. For purposes of this reporting, a year will be
divided into the following four quarters: (1) January, February, March; (2) April,
May, June; (3) July, August, September; (4) October, November, December. The
first quarterly status report shall encompass all relevant information from the
quarter in which the Project Stipulation was filed as well as the first subsequent
quarter; therefore the first quarterly report may encompass a timeframe greater
than three (3) months. Quarterly status reports will be due within sixty (60) days
after the end of the applicable quarter.
Annual Reports: Once the Implementing Trustee(s) fulfills its obligations to
submit quarterly reports for the Early Restoration Project, the implementing
Trustee(s) shall provide annual status reports on the Early Restoration Project to
BPXP describing the status of and any changes to the Early Restoration Project
and/or project expenditures during each period. The Implementing Trustee(s)
shall provide annual status reports until the applicable performance criteria,
monitoring, and maintenance period has expired or until the NRD case is
concluded by a judicially approved consent decree or final judgment resolving
BPXP’s potential liability for natural resource damages resulting from the Oil
Spill, whichever comes first. For the purposes of the annual reporting, a reporting
year will cover from January 1st to December 31st. The first annual report will
cover the calendar year immediately following the calendar year in which the
Implementing Trustee(s) has completed construction of the Early Restoration
Project. Annual status reports will be due within sixty (60) days after the
conclusion of that annual reporting year. The Trustees may group multiple Early
Restoration Projects in a single report.
E. All Parties shall also have the right to observe or inspect the implementation of
the Early Restoration Project to the greatest extent practicable based on the design
of the project, site conditions, and any legal limitations on access controlled by
third parties. In addition, BPXP shall have the further right to access and copy
final design, permitting, oversight and monitoring data, and reports that are
collected or generated for the Early Restoration Project. All such data and reports
shall be available to BPXP, after applicable quality assurance/quality control, and
may be incorporated into the Administrative Record for the Deepwater Horizon
Natural Resource Damage Assessment at the discretion of the Trustees in
accordance with the Oil Pollution Act, 33 U.S.C. §§ 2701 et seq., and the Oil
Pollution Act Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§
990 et seq.

3

Case 2:10-md-02179-CJB-SS Document 15378-8 Filed 09/24/15 Page 4 of 46
II.

FUNDING FOR PROJECTS IMPLEMENTED BY ONE OR MORE
TRUSTEES
A. BPXP shall provide total funding in the amount of $ 30,000,000 for the Early
Restoration Project in accordance with Paragraphs II.C. and II.D. below, absent
the entry of a judicial stay or other court order that prevents project
implementation or otherwise affects the terms of this Project Stipulation. All
funds provided to any Trustee under this Stipulation shall be paid and deposited in
accordance with the instructions provided by the Implementing Trustee(s)
pursuant to Paragraphs II.C. and II.D. below.
B. The Trustees shall use the funds paid under this Stipulation only for
implementation of the Early Restoration Project, including oversight, monitoring,
corrective actions, maintenance, and any agreed upon contingencies, except as
provided in Paragraphs II.E. and II.F. The estimated cost of the Early Restoration
Project is set forth in Appendix A.
C. Initial Payment: Within thirty (30) days of the filing of this Project Stipulation or
receipt of written payment instructions from the Implementing Trustee(s),
whichever is later, BPXP shall cause the transfer of $7,500,000 or 25% of the
amount specified in Paragraph II.A., from the Early Restoration Subaccount 1 to
the account or accounts and in the manner designated in the payment instructions.
D. Additional Payments: The remaining 75% of the amount specified in Paragraph
II.A. shall be paid from the Early Restoration Subaccount as follows:
i.

The Implementing Trustee(s) elects to perform the Early Restoration
Project with the use of contractor(s). Unless other payment arrangements
are specified in Appendix A, BPXP shall transfer $7,500,000 or an
additional 25% of the amount specified in Paragraph II.A., from the Early
Restoration Subaccount to the account or accounts designated by the
Implementing Trustee(s) within fifteen (15) days after the date that BPXP
receives written notice from the Implementing Trustee(s) of issuance of a
Request for Proposal, or other appropriate applicable procurement
mechanism, or within sixty (60) days of the filing of this Project
Stipulation, whichever is later; such notice shall include written payment
instructions.

ii.

BPXP shall transfer the remaining $15,000,000 or 50% of the amount
specified in Paragraph II.A., from the Early Restoration Subaccount to the
account or accounts designated in the payment instructions within fifteen
(15) days of notice to BPXP of the selection of a contractor but before
award of a contract to implement the Early Restoration Project, or within
seventy-five (75) days of the filing of this Project Stipulation, whichever is
later.

E. Any and all funds transferred pursuant to Paragraph 5 of the Framework
Agreement and Paragraphs II.C. and II.D. of this Project Stipulation, along with
any accrued interest, that have not been spent and remain unobligated after the
1

The Early Restoration Subaccount means the separate subaccount within the Deepwater Horizon Oil Spill Trust, the
private trust previously established by BPXP that was created and holds the $1 billion BPXP committed toward early
restoration projects, as required by the terms of the Framework Agreement.
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Trustee(s) has completed the Early Restoration Project, including all performance
monitoring and corrective actions, shall be retained by the Trustees. Such funds
may only be used by the Implementing Trustee(s) for another restoration project
agreed to by all Trustees, provided, however, that such funds may not be used for
another project unless and until the Implementing Trustee(s) has confirmed in
writing that the Early Restoration Project is complete. BPXP shall not be entitled
to any additional NRD Offsets or other credits related to any additional restoration
work performed with such retained funds.
F. If implementation of the Early Restoration Project does not commence, as
specified in Appendix A, by the end of the eighteenth (18th) month after the date
all Parties have signed this Project Stipulation, unless the Parties agree otherwise,
the Project Stipulation shall be void and the funds transferred pursuant to
Paragraph 5 of the Framework Agreement and Paragraphs II.C. and II.D. of this
Project Stipulation that have not been spent and remain unobligated, along with
any accrued interest, shall remain in the account or accounts to which they have
been transferred and only be used for another project under a new Project
Stipulation agreed to by all the Parties under the terms of the Framework
Agreement.
G. Notwithstanding any provision of this Project Stipulation, if the cost of the Early
Restoration Project exceeds the amount of funding stated in Paragraph II.A.
above, the Parties may agree, in writing, to increase the amount of funding that
BPXP will provide for the Early Restoration Project under this Project Stipulation
from the Early Restoration Subaccount.
III.

NRD OFFSETS
A. The natural resources and/or services predicted to result from the Early
Restoration Project (“NRD Offsets”) are set forth in Appendix C, attached hereto
and incorporated by reference. Trustee(s) whose resources are addressed in the
Early Restoration Project, as designated by the Trustee Council in accordance
with Paragraph 11 of the Framework Agreement, are also identified in Appendix
C (“Affected Trustees”). NRD Offsets shall be applied only to the injuries within
the boundaries of the state or states in which the Early Restoration Project is
implemented, or as otherwise provided in Appendix C.
B. Terms used in the NRD Offsets that are defined in OPA or in 15 C.F.R. Part 990
shall have the meaning set forth in the statute or regulations, except where a
different definition is provided in Appendix C or in Appendix D (Glossary of
Terms), attached hereto and incorporated by reference, in which case the meaning
provided in the applicable Appendix shall control.
C. Upon full payment of the amount specified in Paragraph II.A., BPXP shall be
entitled to the NRD Offsets set forth in Appendix C.
D. The Trustees agree that the NRD Offsets set forth in Appendix C shall apply to
the NRDA even if the Early Restoration Project (or Replacement Project(s), if
applicable) does not achieve the anticipated results.
E. BPXP waives the right to claim that the Early Restoration Project (or
Replacement Project(s), if applicable) provides benefits to natural resources or
services beyond those identified in Appendix C, or provides benefits to Trustees
other than those identified in Appendix C.
5
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F. Except as otherwise agreed to by the Parties, none of the terms of this Stipulation,
including, without limitation, the amount of the NRD Offset and the methodology
used to calculate the NRD Offset in this Project Stipulation, shall be used as
precedent for any other restoration project. Furthermore, neither the amount of
the NRD Offset nor the methodology used to calculate the NRD Offset shall be
used as precedent for determining NRD Offsets or the benefits or effects of
restoration in this or for any other case.
G. (1) Any NRD Offsets set forth in Appendix C shall be applied to reduce the
Trustees’ assessment of natural resource damages resulting from the Oil Spill in
any civil litigation or other proceeding brought by the Trustees, individually or
collectively, seeking natural resource damages (“initial application”).
(2) If the Court modifies the Trustees’ assessment of natural resource damages
resulting from the Oil Spill in a way that materially affects their initial application
of the NRD Offsets, then the Trustees shall re-apply the NRD Offsets to reduce
the natural resource damages determined by the Court, once the Court’s
determination is final and is not subject to further appeal. The Trustees shall
provide BPXP notice of any proposed re-application of the NRD Offsets and an
opportunity of no less than sixty (60) days to submit comments and any relevant
information and supporting materials (“BPXP’s submission”). After considering
BPXP’s submission, the Trustees shall issue their modified application of the
NRD Offsets. Within thirty (30) days of receipt of the Trustees’ modified
application of the NRD Offsets, BPXP may seek judicial review of the Trustees’
determination based solely on BPXP’s submission, any response or explanation
provided by the Trustees, and the record of the NRDA and the NRD litigation.
Nothing in this Paragraph shall affect the quantity or definition of NRD Offsets as
set forth in Appendix C, nor shall this Paragraph require application of the NRD
Offsets beyond the limitations set forth in this Stipulation, including the
limitations in Appendix C on Affected Trustees and on the type and/or geographic
scope of the natural resources and/or services against which the Offsets may be
applied.
(3) To the extent NRD Offsets have been applied as provided in this Stipulation,
then BPXP is not entitled to any further application of the NRD Offsets in
litigation nor other proceedings brought by the Trustees.
IV.

EFFECT OF STIPULATION
A. This Project Stipulation is binding upon the Parties and their successors and
assigns.
B. Except as provided herein, the Parties make no admission of fact or law by
entering into this Project Stipulation.
C. The Trustees agree to incorporate this Project Stipulation into the Administrative
Record for the Deepwater Horizon NRDA.
D. Within five (5) days of execution of this Project Stipulation, the United States,
acting through the United States Department of Justice, counsel representing
those State Trustees who are parties in the Deepwater Horizon Oil Spill Multi6
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District Litigation (“MDL”), and BPXP shall file a notice of this Project
Stipulation, for informational purposes only, with the MDL Court. Such notice
shall be substantially in the same form as the notices of Early Restoration Project
Stipulations previously filed in the MDL. Any such notice may address multiple
Project Stipulations.
E. The Trustees hereby covenant not to sue BPXP for claims for damages or injuries
to or losses of natural resources resulting from the activities of the Trustees in
implementing the Early Restoration Project or, if applicable, Replacement
Project(s).
F. Any modification to this Project Stipulation shall be in writing signed by all
Parties, except that (1) a non-material modification may be made in writing
signed by the Affected Trustees, DOJ, and BPXP; and (2) the Implementing
Trustee(s), DOJ, and BPXP may correct typographical or other non-substantive
scriveners’ errors by substituting a corrected page for the page containing the
error, with the Parties’ agreement to the correction(s) documented by exchange of
e-mails or letters. Any modification that affects the amount of funding to be
provided, the NRD Offsets to be attributed to the project, or the effect of the
Project Stipulation on claims or liabilities shall be considered material. Notice of
any modification, including corrections, shall be filed with the MDL Court for
informational purposes only.
V.

GENERAL PROVISIONS AND RESERVATIONS OF RIGHTS
A. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
this Project Stipulation shall not be construed to limit in any way the authority of
the Trustees to perform assessments, engage in any restoration planning, or select
and implement restoration projects; nor shall it require BPXP to fund any of these
activities.
B. This Project Stipulation fully reserves and shall not limit the Trustees’ rights to
recover costs for reasonable oversight costs related to assessments, restoration
planning activities, selection and implementation of restoration projects, or other
reasonable natural resource damage assessment costs as provided in 33 U.S.C. §
2706 including the Trustees’ costs associated with the selection of Early
Restoration Projects, development of the Early Restoration Plan(s), and general
non-project specific administration and monitoring of the early restoration
process; provided, however, nothing in this Project Stipulation shall permit the
Trustees to recover additional costs of implementation of the Early Restoration
Project except in accordance with Paragraph II.G.
C. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
this Project Stipulation does not operate to release BPXP from any potential
natural resource damage or other liability, and the Trustees reserve all other
claims against BPXP and/or other parties related to natural resource damage
liability or any other liability arising from the Oil Spill.
D. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
the Trustees reserve the right to use any appropriate methodologies for assessing
natural resources injuries, for determining the natural resource damages and for
planning and scaling restoration for the Oil Spill.
7
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E. Except with respect to the Early Restoration Project that BPXP has agreed to
fund, any Replacement Project(s) selected in accordance with this Project
Stipulation, and the agreed upon NRD Offsets under this Project Stipulation,
BPXP reserves all legal and evidentiary defenses it may have against any claim
asserted by any Trustee, including, without limitation, any defenses related to
natural resource damages arising from the Oil Spill, any natural resource damages
assessment associated with the Oil Spill, and any methodologies the Trustees use
to assess natural resources injuries, determine the natural resource damages
claims, and in planning and scaling restoration. BPXP reserves all claims, crossclaims or counterclaims it may have against any person or entity not a party to
this Project Stipulation.
F. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
the Trustees expressly reserve all claims, demands, and causes of action, either
judicial or administrative, past or future, in law or equity, against any person or
entity not a party to this Project Stipulation for any matter arising out of or in any
way relating to the Oil Spill.
G. The undersigned representative of each Party certifies that he or she is fully
authorized to enter into the terms and conditions of this Project Stipulation and to
execute and legally bind such Party to this document. This Project Stipulation
may be signed in counterparts.
H. To the extent that there is any inconsistency between this Project Stipulation and
the Framework Agreement, this Project Stipulation shall govern.
IN WITNESS WHEREOF, the undersigned Parties have executed and delivered this
Project Stipulation, effective as of the date of execution by all Parties.
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~~

THE UNDERSIGNED PARTY enters into this Project Stipulation for the Restoring
Living Shorelines and Reefs in Mississippi Estuaries Project in the matter ofIn re: Oil
Spill by the Oil Rig "Deeprvate~ Horizon"in the GulfofMexico, on Aprzl 20, 201D,
relating to the Deepwater Horizon Oil Spill.
FOR THE UNITED STATES:
?~ f

~

c ~~

~~

~,

Date

~C.CRUDEN
istant Attorney General
nvironment &Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

Date

CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official
Department ofthe Interior
1875 Century Boulevard
Atlanta, Georgia 30345

Date

KENNETH J. KOPOCTS
U.S. Environmental Protection Agency
Principal Representative
1200 Pennsylvania Ave. NW
Washington, D.C. 20460

Date

CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric
Administration
Principal Representative
1315 East-West Highway
Silver Spring, MD 20910

Date

ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural
Resources and Environment
1400 Independence Ave. SW
Washington, D,G 20250
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Restoring
Living Shorelines and Reefs in Mississippi Estuaries Project in the matter of In re: Oil
Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010,
relating to the Deepwater Horizon Oil Spill.
FOR THE UNITED STATES:
_______________________
Date

________________________________
JOHN C. CRUDEN
Assistant Attorney General
Environment & Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

____9/15/15___________
Date

________________________________
CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official
Department of the Interior
1875 Century Boulevard
Atlanta, Georgia 30345

____9/16/15___________
Date

________________________________
KENNETH J. KOPOCIS
U.S. Environmental Protection Agency
Principal Representative
1200 Pennsylvania Ave. NW
Washington, D.C. 20460

_______________________
Date

________________________________
CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric
Administration
Principal Representative
1315 East-West Highway
Silver Spring, MD 20910

____9/16/15___________
Date

________________________________
ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural
Resources and Environment
1400 Independence Ave. SW
Washington, D.C. 20250
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Restoring
Living Shorelines and Reefs in Mississippi Estuaries Project in the matter of In re: Oil
Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010,
relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF ALABAMA:

____9/15/15_____________
Date

________________________________
N. GUNTER GUY, JR.
Alabama Department of Conservation
and Natural Resources
Commissioner of Conservation
64 N. Union Street
Montgomery, AL 36130

____9/15/15___________
Date

________________________________
BERRY H. TEW, JR.
Geological Survey of Alabama
and State Oil and Gas Board of Alabama
State Geologist/Oil & Gas Supervisor
P.O. Box 869999
Tuscaloosa, AL 35486-6999
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Restoring
Living Shorelines and Reefs in Mississippi Estuaries Project in the matter of In re: Oil
Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010,
relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF FLORIDA:

______9/15/15__________
Date

________________________________
LARRY MORGAN
Florida Department of Environmental
Protection
Senior Deputy General Counsel
3900 Commonwealth Blvd., MS 35
Tallahassee, Florida 32399-3000

______9/15/15__________
Date

________________________________
NICK WILEY
Florida Fish and Wildlife Conservation
Commission
Executive Director
620 South Meridian Street
Tallahassee, Florida 32399-1600
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Restoring
Living Shorelines and Reefs in Mississippi Estuaries Project in the matter of In re: Oil
Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010,
relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF LOUISIANA:

______9/15/15_________
Date

________________________________
KYLE GRAHAM
Louisiana Coastal Protection and
Restoration Authority
Executive Director
P.O. Box 44027
Baton Rouge, Louisiana 70804

______9/15/15_________
Date

_______________________________
BRIAN WYNNE
Louisiana Oil Spill Coordinator’s Office
Director
P.O. Box 66614
Baton Rouge, Louisiana 70896

______9/15/15_________
Date

_______________________________
PEGGY HATCH
Louisiana Department of Environmental
Quality
Secretary
P.O. Box 4301
Baton Rouge, Louisiana 70821-4301

______9/15/15__________
Date

_______________________________
ROBERT BARHAM
Louisiana Department of Wildlife and
Fisheries
Secretary
P.O. Box 98000
Baton Rouge, Louisiana 70898

______9/15/15_________
Date

_______________________________
STEPHEN CHUSTZ
Louisiana Department of Natural Resources
Secretary
P.O. Box 94396
Baton Rouge, Louisiana 70804-9396
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Restoring
Living Shorelines and Reefs in Mississippi Estuaries Project in the matter of In re: Oil
Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010,
relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF MISSISSIPPI:

____9/16/15___________
Date

________________________________
GARY C. RIKARD
Mississippi Department of Environmental
Quality
Executive Director
P.O. Box 2261
Jackson, Mississippi 39225-2261
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THE UNDERSIGNED.PARTY enters into this Project Stipulation for the Restoring
Living Shorelines and Reefs in Mississippi Estuaries Project in the matter of In re: Oil
Spill by the Oil Rig "Deepwater Horizon" in the Gulf ofMexico, on April 20, 2010,
relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Date

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

RICHARD A. HYDE, P .E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Restoring
Living Shorelines and Reefs in Mississippi Estuaries Project in the matter of In re: Oil
Spill by the Oil Rig "Deepwater Horizon" in the Gulf of Mexico, on April 20, 2010,
relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Date

Date

Date

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

T

I

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

RICHARD A. HYDE, P .E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Restoring
Living Shorelines and Reefs in Mississippi Estuaries Project in the matter of In re: Oil
Spill by the Oil Rig "Deepwater Horizon" in the Gulf o.fMexico, on April 20, 20 I 0,
relating to the Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Date

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Date

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

§EP f 5 2015
Date

RICHARD A. HYDE, P.E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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APPENDIX A
EARLY RESTORATION PROJECT
Appendix A: Restoring Living Shorelines and Reefs in Mississippi Estuaries
1.0

INTRODUCTION

This document describes the Restoring Living Shorelines and Reefs in Mississippi
Estuaries Project (the “Early Restoration Project”) to be implemented with funding
provided by BPXP, resulting in the NRD Offsets identified in Appendix C. This
document is part of a Project Stipulation executed by BPXP, the Trustees, and the United
States Department of Justice.
2.0

PROJECT DESCRIPTION

The Restoring Living Shorelines and Reefs in Mississippi Estuaries project includes the
restoration of secondary productivity through the placement of intertidal and subtidal
reefs and the use of living shoreline techniques including breakwaters. The projects will
be implemented at locations in Grand Bay, Graveline Bay, Back Bay of Biloxi, and
vicinity and Bay of St. Louis and in Jackson, Harrison, and Hancock Counties,
Mississippi. The project builds on recent collaborative projects implemented by the
Mississippi Department of Marine Resources (MDMR), National Oceanic and
Atmospheric Administration (NOAA), and the Nature Conservancy. When completed at
all locations, the project will provide for construction of over four (4) miles of
breakwaters, five (5) acres of intertidal reef habitat and 267 acres of subtidal reef habitat
at four (4) locations across the Mississippi Gulf Coast (Figure 1). For the Grand Bay and
Graveline Bay project locations, intertidal and subtidal reefs will be created in a number
of sites. Over time, the breakwaters, intertidal and subtidal restoration areas will develop
into reefs that support benthic secondary productivity, including, but not limited to,
bivalve mollusks, annelid worms, shrimp, and crabs. Breakwaters will reduce shoreline
erosion as well as marsh loss.

16

Case 2:10-md-02179-CJB-SS Document 15378-8 Filed 09/24/15 Page 21 of 46

Figure 1: Restoring Living Shorelines and Reefs in Mississippi Estuaries-Vicinity
Map Depicting Project Locations and Project Areas 2
The project components are grouped in four project locations: Grand Bay, Graveline
Bay, Back Bay of Biloxi and vicinity, and St. Louis Bay. For this project, the living
shoreline approach includes constructing multiple breakwaters made of suitable
manufactured and/or natural materials that reduce shoreline erosion by dampening wave
energy while encouraging reestablishment of habitat that was once present in the region.
Breakwaters will develop into reefs that support secondary productivity (living reefs).
Grand Bay Project Components (Jackson County)
Grand Bay Intertidal and Subtidal Reefs: The Grand Bay Intertidal and Subtidal Reef
project component will restore approximately 3 acres of intertidal reefs in the intertidal
waterways of Grand Bay. Approximately 77 acres of subtidal reef habitat will be
restored in the nearshore environment of Grand Bay. The project area for conceptual site
locations for the intertidal and subtidal reefs is depicted in Figure 1. Conceptual site
locations for intertidal and subtidal reef locations are subject to refinement.
Graveline Bay Project Components (Jackson County)
Graveline Bay Intertidal and Subtidal Reefs: The Graveline Bay Intertidal and Subtidal
Reef project component(s) will restore approximately 2 acres of intertidal reefs along the
2

Project areas encompass the project components, the direct restoration measures and potential areas for construction
or indirect impacts. Conceptual design features (breakwaters, intertidal reef habitat, subtidal reef habitat, and
temporary flotation channels) are subject to refinement and will be sited within respective project areas.
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intertidal waterways of Graveline Bay. Approximately 70 acres of subtidal reef habitat
will be restored in the nearshore environment of Graveline Bay. Project areas for
conceptual site locations for the intertidal and subtidal reefs are depicted in Figure 1.
Conceptual site locations for intertidal and subtidal reef locations are subject to
refinement.
Back Bay of Biloxi and Vicinity Project Components (Jackson and Harrison
County)
Back Bay of Biloxi and vicinity will have four (4) project components located along
islands within Back Bay of Biloxi, which currently experience erosion, and along Deer
Island to the south of Back Bay of Biloxi. Using living shoreline techniques, such as
construction of breakwaters or other intertidal shoreline stabilization, erosion rates will
be reduced along approximately 1.8 miles of marsh island shoreline in Back Bay of
Biloxi. Approximately 90 acres of subtidal reef habitat will be restored at locations in
Back Bay of Biloxi and in the vicinity of the north side of Deer Island, adjacent to current
reef projects.
Channel Island Living Shoreline and Subtidal Reef: Will include construction of
approximately 2,385 ft. of breakwater along the shoreline. Approximately 70 acres of
subtidal reef habitat will connect the breakwater structure to an existing subtidal reef on
the north and south sides of the island. The project area for the conceptual site location
for the breakwater, subtidal reefs and flotation channels are depicted in Figure 1.
Locations for the breakwater, subtidal reefs and temporary flotation channels are
conceptual and are subject to refinement. Temporary flotation channel conceptual
locations and footprints have been included for the purpose of estimating the maximum
impact, but may be avoided dependent on project design and/or construction timing.
Big Island Living Shoreline: Will include construction of approximately 5,011 ft. of
breakwater along the southern facing shoreline directly adjacent to the navigation
channel. The project area for conceptual site locations for the breakwater and flotation
channels is depicted in Figure 1. Conceptual site locations for the breakwater and
temporary flotation channel are subject to refinement. Temporary flotation channel
conceptual locations and footprints have been included for the purpose of estimating the
maximum impact, but may be avoided depending on project design and/or construction
timing.
Little Island Living Shoreline: Will include construction of approximately 2,316 ft. of
breakwater along the southern facing shoreline directly adjacent to the navigation
channel. The project area for conceptual site locations for the breakwater structure and
flotation channels is depicted in Figure 1. Conceptual site locations for the breakwater
and the temporary flotation channels are subject to refinement. Temporary flotation
channel conceptual locations and footprints have been included for the purpose of
estimating the maximum impact, but may be avoided depending on project design and/or
construction timing.
Deer Island Subtidal Reef: Will expand an existing MDMR reef project at Deer Island to
create approximately 20 acres of subtidal reef habitat. The project area for the conceptual
site location for the subtidal reef is depicted in Figure 1. The conceptual site location for
the subtidal reef is subject to refinement.
18
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St. Louis Bay Project Components (Harrison and Hancock County)
St. Louis Bay will have two project components including approximately 2.3 miles of
breakwater and approximately 30 acres of subtidal reef habitat restoration at two
locations.
Wolf River Breakwater and Subtidal Reef: Will include construction of approximately
1,388 ft. of breakwater along the island at the mouth of the Wolf River in St. Louis Bay.
This will also include construction of approximately 30 acres of subtidal reef habitat in
St. Louis Bay, adjacent to existing reef projects at mouth of the Wolf River. The project
area for the conceptual site locations for the breakwater, intertidal reefs and flotation
channel are depicted in Figure 1. The conceptual site locations for the breakwater,
subtidal reef and temporary flotation channels are subject to refinement. Temporary
flotation channel conceptual locations and footprints have been included for the purpose
of estimating the maximum impact, but may be avoided depending on project design
and/or construction timing.
St. Louis Bay Breakwater: Will include the construction of approximately 10,812 ft. of
breakwater in St. Louis Bay. Project areas for conceptual site locations for the breakwater
and flotation channels are depicted in Figure 1 and are subject to refinement. Conceptual
site locations for breakwaters and temporary flotation channels are subject to refinement.
Temporary flotation channel conceptual locations and footprints have been included for
the purpose of estimating the maximum impact, but may be avoided depending on project
design and/or construction timing.
3.0

PROJECT IMPLEMENTATION

3.1

Performance Criteria, Monitoring and Maintenance

Project performance will be assessed as defined in Section 6.1.4 of the Phase IV Early
Restoration Plan and Environmental Assessments (the “Phase IV Plan”).
Project implementation will commence upon the filing of the Notice of Stipulation with
the MDL Court. Project implementation will be complete when the performance criteria
consistent with Sections 6.1.4 of the Phase IV Plan have been met.
3.2

Estimated Project Costs – Restoring Living Shorelines and Reefs in
Mississippi Estuaries

The total estimated cost to implement the Restoring Living Shorelines and Reefs in
Mississippi Estuaries Project is $30,000,000, consistent with Section 6.1.8of the Phase IV
Plan.
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APPENDIX B
EARLY RESTORATION PLAN
The Early Restoration Project is included in the Deepwater Horizon Oil Spill Phase IV
Early Restoration Plan and Environmental Assessments (“Phase IV Plan”), available at
www.doi.gov/deepwaterhorizon, which was adopted by the Trustees after public review
and comment. Public comments received on the Plan are summarized in the Plan, and
Trustees’ responses to the comments are included. All public comments received on the
Plan are included in full in the NRDA Administrative Record for the Plan, which can be
found at the same web address.
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APPENDIX C
NRD OFFSETS FOR RESTORING LIVING SHORELINES AND REEFS IN
MISSISSIPPI ESTUARIES PROJECT
The NRD Offsets are:
•

1,933,164 Discounted Kilogram Years (Dkg-Ys) of benthic Secondary
Productivity in Mississippi, applicable to benthic Secondary Productivity injuries
in Mississippi, as determined by the Trustees’ total assessment of injury for the
Oil Spill.

For the purposes of applying the NRD Offsets to the calculation of injury, the Parties
agree as follows:

•

•

The NRD Offsets for any Early Restoration project that offsets injury to benthic
Secondary Productivity shall be applied by the Trustees in the chronological order
in which the stipulation for each applicable Early Restoration project was
executed.

•

If the combination of Offsets for benthic Secondary Productivity from the Phase I
and Phase III early restoration projects in Mississippi and from this Restoring
Living Shorelines and Reefs in Mississippi Estuaries Early Restoration Project
exceeds the injury to benthic Secondary Productivity in Mississippi waters then
the remaining unused Offsets for benthic Secondary Productivity from this
project will be applicable to injuries to Estuarine Obligate Fishes and Mobile
Crustaceans Dependent on Oyster Reefs and Other Estuarine Hard
Bottom/Structural Habitat at a rate of 5 Dkg-Ys of Estuarine Obligate Fishes and
Mobile Crustaceans Dependent on Oyster Reefs and Other Estuarine Hard
Bottom/Structural Habitat per 100 Dkg-Ys benthic Secondary Productivity (up to
a maximum of 96,658 Dkg-Ys of Estuarine Obligate Fishes and Mobile
Crustaceans Dependent on Oyster Reefs and Other Estuarine Hard
Bottom/Structural Habitat). These remaining Offsets will be applied first to offset
such injuries in Mississippi waters and then, if that category of injury is exhausted
in Mississippi waters, to such injuries in Federal Waters on the Continental Shelf.

•

These NRD Offsets for benthic Secondary Productivity (and, if applicable,
Estuarine Obligate Fishes and Mobile Crustaceans Dependent on Oyster Reefs
and Other Estuarine Hard Bottom/Structural Habitat) shall not apply to injuries in
Texas, Louisiana, Alabama and/or Florida.

34 Discounted Service Acre Years (DSAYs) of Salt Marsh Habitat in Mississippi
applicable to Salt Marsh Habitat injuries in Mississippi, as determined by the
Trustees’ total assessment of injury for the Oil Spill.

For the purposes of applying the NRD Offsets to the calculation of injury, the Parties
agree as follows:
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•

The NRD Offsets for any Early Restoration project that offsets injury to Salt
Marsh Habitat shall be applied by the Trustees in the chronological order in which
the stipulation for each applicable Early Restoration project was executed.

•

If the combination of Offsets for Salt Marsh Habitat injuries from the Phase I and
Phase III early restoration projects in Mississippi and from the Restoring Living
Shorelines and Reefs in Mississippi Estuaries Early Restoration Project exceeds
the Salt Marsh Habitat injuries in Mississippi, then the remaining unused Salt
Marsh Habitat DSAYs from this project will be converted to Secondary
Productivity (at a rate of 1,000 Dkg-Ys of Secondary Productivity per Salt Marsh
Habitat DSAY) and applied to Estuarine Dependent Aquatic Biomass injuries first
in Mississippi waters and then, if that category of injury is exhausted in
Mississippi waters, to such injury in Federal Waters on the Continental Shelf.

•

These NRD Offsets for Salt Marsh Habitat (and, if applicable, Secondary
Productivity) shall not apply to injuries in Texas, Louisiana, Alabama and/or
Florida.

For purposes of Paragraph III.A. of this Project Stipulation, the Affected Trustees whose
resources are addressed by this Early Restoration Project are the Mississippi Department
of Environmental Quality, DOI, EPA, NOAA and USDA.
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APPENDIX D
GLOSSARY OF TERMS
These definitions are not considered to be a comprehensive list for all Early Restoration
Projects under the Framework for Early Restoration Addressing Injuries Resulting from
the Deepwater Horizon Oil Spill executed April 20, 2011. Future projects may require
other definitions, including but not limited to, other definitions for habitats included in
this list.

Continental Shelf shall mean the contiguous shallow platforms or terraces that
surround most of the continents and are terminated seaward by a relatively sharp break
in slope, called the shelf edge or shelf break. In the Gulf of Mexico, this generally
follows the 200-meter isobaths.
Discounted Kilogram Years is expressed in present value 2010 kilogram years.
Discounted Service Acre Years is expressed in present value 2010 service acre years.
Estuarine Dependent Aquatic Biomass: Is defined as the biomass of aquatic species
that depend on the habitat found within estuaries for at least one stage of their life cycle.
Estuarine Obligate Fishes and Mobile Crustaceans Dependent on Oyster Reefs and
Other Estuarine Hard Bottom/Structural Habitat is defined as the biomass of those
fishes and crustaceans that depend on the habitat found within oyster reefs and other
estuarine hard bottom/structural habitat for at least one stage of their life cycle.
Applicable to this Early Restoration Project only, this definition includes the individual
species listed below in Table 1 which are a subset of species listed in Appendix E. As
part of the ongoing NRD Assessment, the species in Table 1 or Appendix E may be
shifted or consolidated within or between the groups, but none of the species listed in
Table 1 will be removed from this definition. Any consolidation or shifting of species
between groups, renaming or dividing of groups, or removal of species currently listed in
Appendix E, that are determined by the Trustees in the final NRD Assessment, must have
a reliable scientific basis.
− Groups:
•
Crabs and Lobsters
•
Drums and Seatrout
•
Forage Fish
•
Other Demersal Fish
•
Other Reef Associated Fish
•
Shrimp
•
Brown Shrimp
Federal Waters on the Continental Shelf refers to the area of water extending from the
outer boundary of Mississippi state waters to the edge of the Continental Shelf, excluding
any area within the state waters of Texas, Louisiana, Mississippi, Alabama, or Florida.
Salt Marsh Habitat refers to transitional marsh areas between land and water that
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occur in coastal areas at salinities at or approaching that of ocean water. Typical
vegetation in salt marsh habitat includes species such as Spartina alterniflora, Juncus
roemerianus, and Distichlis spicata.
Secondary Productivity: The strict definition of secondary productivity is the rate of
production of consumers (heterotrophs) in an ecosystem (Edmondson & Winberg,
1971). For purposes of the Offsets for this living shoreline, subtidal and intertidal reef
project, it is more narrowly defined as production of herbivores and detritivores, (the P2
production level in Odum, 1959) and in particular, the net production of mobile and
sessile invertebrate infauna and epifauna associated with hard bottom substrates.
•

Odum, E. 1959, Fundamentals of Ecology, Second edition. Philadelphia and
London: W.B. Saunders & Co Philadelphia, 546 p.

•

Edmondson, W.T. & G.G.Winberg (Eds.). 1971. A manual on methods for the
assessment of secondary productivity in fresh waters. London. 358 pp. (IBP
Handbook 17).

Table 1: Estuarine Obligate Fishes and Mobile Crustaceans Dependent on Oyster
Reefs and Other Estuarine Hard Bottom / Structural Habitats and their Assigned
Species Groups from Appendix E.
Scientific Name

Common Name

Groups 3

Archosargus probatocephalus

Sheepshead

Other Reef Associated Fish

Cynoscion nebulosus

spotted seatrout

Drums and Seatrout

Dyspanopeus texanus

Gulf grassflat crab

Crabs and Lobsters

Farfantepenaeus aztecus

brown shrimp

Brown Shrimp

Farfantepenaeus duorarum

pink shrimp

Shrimp

Lagodon rhomboides

Pinfish

Other Demersal Fish

Leiostomus xanthurus

Spot

Drums and Seatrout

Menippe adina

Gulf stone crab

Crabs and Lobsters

Opisthonema oglinum

Atlantic threadfin herring

Forage Fish

Opsanus beta

Gulf toadfish

Other Demersal Fish

Prionotus tribulus

bighead searobin

Other Demersal Fish

Cynoscion arenarius

sand seatrout

Drums and Seatrout

Micropogonias undulatus

Atlantic croaker

Drums and Seatrout

Cynoscion nothus

silver seatrout

Drums and Seatrout

Larimus fasciatus

banded drum

Drums and Seatrout

Pogonias cromis

black drum

Drums and Seatrout

3

See Appendix D, Glossary of Terms: “Estuarine Obligate Fishes and Mobile Crustaceans Dependent on
Oyster Reefs and Other Estuarine Hard Bottom/Structural Habitat”.
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Scientific Name

Common Name

Groups 3

Sciaenops ocellatus

red drum

Drums and Seatrout

Stellifer lanceolatus

American stardrum

Drums and Seatrout

Equetus lanceolatus

spotted drum

Drums and Seatrout

Pareques iwamotoi

blackbar drum

Drums and Seatrout

Pareques acuminatus

high-hat drum

Drums and Seatrout

Brevoortia patronus

Gulf menhaden

Forage Fish

Alosa alabamae

Alabama shad

Forage Fish

Alosa chrysochloris

skipjack shad

Forage Fish

Brevoortia gunteri

finescale menhaden

Forage Fish

Dorosoma petenense

threadfin shad

Forage Fish

Harengula clupeola

false pachard

Forage Fish

Harengula humeralis

redear sardine

Forage Fish

Harengula jaguana

sacled herring

Forage Fish

Jenkinsia lamprotaenia

dwark round herring

Forage Fish

Menidia beryllina

inland silverside

Forage Fish

Anchoa mitchilli

Bay anchovy

Forage Fish

Anchoa cubana

Cuban anchovy

Forage Fish

Anchoa hepsetus

striped anchovy

Forage Fish

Anchoa lyolepis

shortfinger anchovy

Forage Fish

Anchoviella perfasciata

Poey's anchovy

Forage Fish

Engraulis eurystole

silver anchovy

Forage Fish

Calamus arctifrons

grass porgy

Other Demersal Fish

Gobionellus boleosoma

Darter goby

Other Reef-Associated

Gobiosoma bosc

naked goby

Other Reef-Associated

Bollmania communis

ragged goby

Other Reef-Associated

Goboides broussoneti

violet goby

Other Reef-Associated

Gobionellus oceanicus

highfin goby

Other Reef-Associated

Microgobius gulosus

clown goby

Other Reef-Associated

Callinectes sapidus

blue crab

Crabs and Lobsters

Callinectes similis

lesser blue crab

Crabs and Lobsters

Penaeus setiferus

white shrimp

Shrimp

Calamus bajonado

jolthead porgy

Other Reef-Associated

Calamus calamus

saucereye porgy

Other Reef-Associated

Calamus leucosteus

whitebone porgy

Other Demersal Fish
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Scientific Name

Common Name

Groups 3

Calamus nodosus

knobbed porgy

Other Reef-Associated

Calamus penna

sheepshead porgy

Other Reef-Associated

Pagrus pagrus

red porgy

Other Demersal Fish

Stenotomus caprinus

longspine porgy

Other Demersal Fish
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APPENDIX E
List of Species Associated with each Species Categorization Grouping
.
Species Output

Total Count: 66
Scientific Name

Common Name

Current Grouping1

Acanthaxius hirsutimanus

mud lobster

Crabs and Lobsters

Acanthilia intermedia

granulose purse crab

Crabs and Lobsters

Acanthocarpus alexandri

gladiator box crab

Crabs and Lobsters

Anasimus latus

stilt spider crab

Crabs and Lobsters

Arenaeus cribrarius

speckled swimming crab

Crabs and Lobsters

Calappa flammea

flamed box crab

Crabs and Lobsters

Calappa sulcata

shame-faced box crab

Crabs and Lobsters

Callinectes sapidus

blue crab

Crabs and Lobsters

Callinectes similis

lesser blue crab

Crabs and Lobsters

Collodes robustus

deepsea crab

Crabs and Lobsters

Danielum ixbauchac

articulated crab

Crabs and Lobsters

Dardanus fucosus

bareye hemit crab

Crabs and Lobsters

Dardanus insignis

red brocade hermit crab

Crabs and Lobsters

Dyspanopeus texanus

Gulf grassflat crab

Crabs and Lobsters

Ethusa microphthalma

broadback sumo crab

Crabs and Lobsters

Euphrosynoplax clausa

craggy bathyal crab

Crabs and Lobsters

Hepatus epheliticus

calico crab

Crabs and Lobsters

Iliacantha liodactylus

purse crab

Crabs and Lobsters

Iliacantha subglobosa

purse crab

Crabs and Lobsters

Leiolambrus nitidus

white elbow crab

Crabs and Lobsters

Libinia dubia

longnose spider crab

Crabs and Lobsters

Libinia emarginata

portly spider crab

Crabs and Lobsters

Menippe adina

Gulf stone crab

Crabs and Lobsters

Menippe mercenaria

Florida stone crab

Crabs and Lobsters

Menippe zoeae

stone crab unspecified

Crabs and Lobsters

Metoporhaphis calcarata

false arrow crab

Crabs and Lobsters

Munida forceps

squat lobster

Crabs and Lobsters

Myropsis quinquespinosa

fivespine purse crab

Crabs and Lobsters

Nanoplax xanthiformis

rough squareback crab

Crabs and Lobsters

Nephropsis aculeata

Florida lobsterette

Crabs and Lobsters

Ovalipes floridanus

Florida lady crab

Crabs and Lobsters
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Species Output

Total Count: 66
Scientific Name

Common Name

Current Grouping1

Ovalipes stephensoni

coarsehand lady crab

Crabs and Lobsters

Paguristes lymani

hermit crab

Crabs and Lobsters

Paguristes sericeus

hermit crab

Crabs and Lobsters

Paguristes triangulatus

hermit crab

Crabs and Lobsters

Pagurus bullisi

hermit crab

Crabs and Lobsters

Pagurus longicarpus

longwristed hermit crab

Crabs and Lobsters

Pagurus pollicaris

flat-clawed hermit crab

Crabs and Lobsters

Panulirus argus

Spiny lobsters

Crabs and Lobsters

Parthenope agonus

crab

Crabs and Lobsters

Parthenope serrata

crab

Crabs and Lobsters

Persephona crinita

pink purse crab

Crabs and Lobsters

Persephona mediterranea

purse crab

Crabs and Lobsters

Petrochirus diogenes

giant hermit crab

Crabs and Lobsters

Platylambrus granulata

bladetooth elbow crab

Crabs and Lobsters

Podochela sidneyi

shortfinger neck crab

Crabs and Lobsters

Porcellana sayana

porcelain crab

Crabs and Lobsters

Porcellana sigsbeiana

porcelain crab

Crabs and Lobsters

Portunidae megalopae

Portunidae (swimming crab) unspecified

Crabs and Lobsters

Portunidae zoeae

Portunidae (swimming crab) unspecified

Crabs and Lobsters

Portunus gibbesii

iridescent swimming crab

Crabs and Lobsters

Portunus sayi

Sargassum swimming crab

Crabs and Lobsters

Portunus spinicarpus

longspine swimming crab

Crabs and Lobsters

Portunus spinimanus

blotched swimming crab

Crabs and Lobsters

Portunus ventralis

swimming crab

Crabs and Lobsters

Pseudomedaeus agassizii

mud crab

Crabs and Lobsters

Raninoides loevis

furrowed frog crab

Crabs and Lobsters

Raninoides louisianensis

Gulf frog crab

Crabs and Lobsters

Rhithropanopeus harrisii

estuarine mud crab

Crabs and Lobsters

Scyllarides latus

Slipper Lobster

Crabs and Lobsters

Scyllarides nodifer

ridged slipper lobster

Crabs and Lobsters

Scyllarus chacei

chace slipper lobster

Crabs and Lobsters

Speocarcinus lobatus

Gulf squareback crab

Crabs and Lobsters

Stenocionops furcatus
Stenocionops spinimanus
Stenorhynchus seticornis

spider crab
spider crab
yellowline arrow crab

Crabs and Lobsters
Crabs and Lobsters
Crabs and Lobsters
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Species Output

Total Count: 66
Scientific Name

Common Name

Current Grouping1

1

See Appendix D, Glossary of Terms: “Estuarine Obligate Fishes and Mobile Crustaceans Dependent on
Oyster Reefs and Other Estuarine Hard Bottom/Structural Habitat”
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Species Output

Total Count: 18
Scientific Name

Common Name

Current Grouping1

Bairdiella chrysoura

silver perch

Drums and Seatrout

Cynoscion arenarius

sand seatrout

Drums and Seatrout

Cynoscion nebulosus

spotted seatrout

Drums and Seatrout

Cynoscion nothus

silver seatrout

Drums and Seatrout

Equetus lanceolatus

spotted drum

Drums and Seatrout

Larimus fasciatus

banded drum

Drums and Seatrout

Leiostomus xanthurus

spot

Drums and Seatrout

Menticirrhus americanus

southern kingfish

Drums and Seatrout

Menticirrhus littoralis

Gulf kingfish

Drums and Seatrout

Menticirrhus saxatilis

northern kingfish

Drums and Seatrout

Micropogonias undulatus

Atlantic croaker

Drums and Seatrout

Pareques acuminatus

high-hat drum

Drums and Seatrout

Pareques iwamotoi

blackbar drum

Drums and Seatrout

Pareques umbrosus

cubbyu

Drums and Seatrout

Pogonias cromis

black drum

Drums and Seatrout

Sciaenops ocellatus

red drum

Drums and Seatrout

Stellifer brasiliensis
Stellifer lanceolatus

Drums and Seatrout
American stardrum

Drums and Seatrout

1

See Appendix D, Glossary of Terms: “Estuarine Obligate Fishes and Mobile Crustaceans Dependent on
Oyster Reefs and Other Estuarine Hard Bottom/Structural Habitat”
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Total Count: 26

Species Output

Scientific Name

Common Name

Current Grouping1

Alosa alabamae

Alabama Shad

Forage Fish

Alosa chrysochloris

skipjack shad

Forage Fish

Anchoa cubana

Cuban anchovy

Forage Fish

Anchoa hepsetus

striped anchovy

Forage Fish

Anchoa lyolepis

shortfinger anchovy

Forage Fish

Anchoa mitchilli

bay anchovy

Forage Fish

Anchoviella perfasciata

Poey's anchovy

Forage Fish

Brevoortia gunteri

Finescale menhaden

Forage Fish

Brevoortia patronus

Gulf menhaden

Forage Fish

Brevoortia smithi

yellowfin menhaden

Forage Fish

Dorosoma cepedianum

gizzard shad

Forage Fish

Dorosoma petenense

threadfin shad

Forage Fish

Engraulis eurystole

silver anchovy

Forage Fish

Etrumeus teres

round herring

Forage Fish

Harengula jaguana

scaled herring

Forage Fish

Jenkinsia lamprotaenia

dwarf round herring

Forage Fish

Jenkinsia majua

little-eye herring

Forage Fish

Jenkinsia stolifera

shortband herring

Forage Fish

Menidia beryllina

inland silverside

Forage Fish

Mugil cephalus

striped mullet

Forage Fish

Mugil curema

white mullet

Forage Fish

Opisthonema oglinum

Atlantic threadfin herring

Forage Fish

Peprilus alepidotus

harvestfish (butterfish)

Forage Fish

Peprilus burti

Gulf butterfish

Forage Fish

Peprilus paru

American harvestfish (butterfish)

Forage Fish

Peprilus triacanthus

butterfish

Forage Fish

1

See Appendix D, Glossary of Terms: “Estuarine Obligate Fishes and Mobile Crustaceans Dependent on
Oyster Reefs and Other Estuarine Hard Bottom/Structural Habitat”
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Total Count: 156

Species Output

Scientific Name

Common Name

Current Grouping1

Acanthonus armatus

bony-eared assfish

Other Demersal Fish

Aldrovandia affinis

Gilbert's halosaur

Other Demersal Fish

Aldrovandia gracilis

halosaur

Other Demersal Fish

Alepocephalus agassizii

Agassiz slickhead

Other Demersal Fish

Alepocephalus productus

smalleye smoothhead

Other Demersal Fish

Aluterus heudelotii

dotterel filefish

Other Demersal Fish

Anguilla rostrata

American Eel

Other Demersal Fish

Anisarchus medius

stout eelblenny

Other Demersal Fish

Antennarius radiosus

singlespot frogfish

Other Demersal Fish

Antigonia capros

deepbody boarfish

Other Demersal Fish

Argentina striata

striated argentine

Other Demersal Fish

Argyripnus atlanticus

Other Demersal Fish

Ariomma bondi

silver-rag driftfish

Other Demersal Fish

Bagre marinus

gafftopsail catfish

Other Demersal Fish

Barathrites iris

cusk eel

Other Demersal Fish

Barathrodemus manatinus

cusk eel

Other Demersal Fish

Bassozetus robustus

robust assfish

Other Demersal Fish

Bathygadus macrops

bullseye grenadier

Other Demersal Fish

Bathygadus melanobranchus

Vaillant's grenadier

Other Demersal Fish

Bathyonus pectoralis

cusk eel

Other Demersal Fish

Bathypterois grallator

tripod fish

Other Demersal Fish

Bathypterois phenax

blackfin spiderfish

Other Demersal Fish

Bathysaurus mollis

highfin lizardfish

Other Demersal Fish

Bathytroctes macrolepis

Koefoed's smooth-head

Other Demersal Fish

Bathytroctes microlepis

Smallscale smooth-head

Other Demersal Fish

Bathytyphlops sewelli

tripod fish

Other Demersal Fish

Bellator brachychir

shortfin searobin

Other Demersal Fish

Bellator egretta

streamer searobin

Other Demersal Fish

Bellator militaris

horned searobin

Other Demersal Fish

Bellocia koefoedi
Bembrops anatirostris

Other Demersal Fish
duckbill flathead

Other Demersal Fish
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Total Count: 156

Species Output

Scientific Name

Common Name

Current Grouping1

Bembrops gobioides

goby flathead

Other Demersal Fish

Calamus arctifrons

grass porgy

Other Demersal Fish

Calamus leucosteus

whitebone porgy

Other Demersal Fish

Caulolatilus chrysops

Atlantic goldeye tilefish

Other Demersal Fish

Chaunax suttkusi

toadfish

Other Demersal Fish

Chlorophthalmus agassizi

shortnose greeneye

Other Demersal Fish

Coelorinchus caelorhincus

saddled grenadier

Other Demersal Fish

Coelorinchus caribbaeus

blackfin grenadier

Other Demersal Fish

Coelorinchus occa

swordsnout grenadier

Other Demersal Fish

Coloconger meadi

worm eel

Other Demersal Fish

Conocara macropterum

longfin smooth-head

Other Demersal Fish

Coryphaenoides alateralis

grenadier

Other Demersal Fish

Coryphaenoides rudis

rudis rattail

Other Demersal Fish

Cyttopsis rosea

rosy dory

Other Demersal Fish

Dibranchus atlanticus

Atlantic batfish

Other Demersal Fish

Dicrolene introniger

digitate cusk eel

Other Demersal Fish

Dormitator maculatus

fat sleeper

Other Demersal Fish

Dysomma anguillare

shortbelly eel

Other Demersal Fish

Eleotris pisonis

spinycheek sleeper

Other Demersal Fish

Enchelyopus cimbrius

four-bearded rockling

Other Demersal Fish

Epigonus pandionis

bigeye cardinalfish

Other Demersal Fish

Eucinostomus harengulus

tidewater mojarra

Other Demersal Fish

Foetorepus goodenbeani

palefin dragonet

Other Demersal Fish

Gadella imberbis

beardless codling

Other Demersal Fish

Gadomus arcuatus

doublethread grenadier

Other Demersal Fish

Gadomus longifilis

threadfin grenadier

Other Demersal Fish

Gibberichthys pumilus

gibberfish

Other Demersal Fish

Gnathagnus egregius

freckled stargazer

Other Demersal Fish

Gymnothorax kolpos

blacktail moray eel

Other Demersal Fish

Gymnothorax saxicola

ocellated moray

Other Demersal Fish

Halosaurus guentheri

Halosaur

Other Demersal Fish
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Total Count: 156

Species Output

Scientific Name

Common Name

Current Grouping1

Halosaurus ovenii

Halosaur

Other Demersal Fish

Hoplostethus occidentalis

western roughy

Other Demersal Fish

Hoplunnis diomediana

blacktail pike-conger

Other Demersal Fish

Hoplunnis macrura

freckled pike-conger

Other Demersal Fish

Hoplunnis tenuis

spotted pike-conger

Other Demersal Fish

Howella brodiei

pelagic basslet

Other Demersal Fish

Hydrolagus alberti

Gulf chimera

Other Demersal Fish

Hydrolagus mirabilis
Hymenocephalus billsam

large-eyed rabbitfish
rattail

Other Demersal Fish
Other Demersal Fish

Hymenocephalus italicus

glasshead grenadier

Other Demersal Fish

Ipnops murrayi

deepsea tripod fish

Other Demersal Fish

Kathetostoma albigutta

lancer stargazer

Other Demersal Fish

Lagodon rhomboides

pinfish

Other Demersal Fish

Lepophidium brevibarbe

shortbeard cusk-eel

Other Demersal Fish

Lepophidium staurophor

barred cusk-eel

Other Demersal Fish

Leptoderma macrops

slickhead

Other Demersal Fish

Lophius americanus

American angler

Other Demersal Fish

Lophius gastrophysus

blackfin goosefish

Other Demersal Fish

Lophius vomerinus

devil anglerfish

Other Demersal Fish

Lyopsetta exilis

slender sole

Other Demersal Fish

Macrocallista nimbosa

sunray venus

Other Demersal Fish

Malacocephalus laevis

softhead grenadier

Other Demersal Fish

Merluccius albidus

offshore hake

Other Demersal Fish

Merluccius bilinearis

silver hake

Other Demersal Fish

Merluccius productus

North Pacific hake

Other Demersal Fish

Monolene sessilicauda

deepwater flounder

Other Demersal Fish

Monomitopus agassizii

cusk eel

Other Demersal Fish

Monomitopus magnus

cusk eel

Other Demersal Fish

Narcetes stomias

slickhead

Other Demersal Fish

Neobythites gilli

twospot brotula

Other Demersal Fish

Neomerinthe hemingwayi

spinycheek scorpionfish

Other Demersal Fish

Neoscopelus microchir

shortfin neoscopelid

Other Demersal Fish

Nezumia aequalis

common Atlantic grenadier

Other Demersal Fish
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Total Count: 156

Species Output

Scientific Name

Common Name

Current Grouping1

Nezumia cyrano

cyrano grenadier

Other Demersal Fish

Nezumia suilla

suilla grenadier

Other Demersal Fish

Ogcocephalus corniger

longnose batfish

Other Demersal Fish

Ogcocephalus pantostictus

spotted batfish

Other Demersal Fish

Ogcocephalus radiatus

batfish

Other Demersal Fish

Ophidion marginatum

striped cusk-eel

Other Demersal Fish

Opistognathidae spp.

jawfish unspecified

Other Demersal Fish

Opsanus beta

Gulf toadfish

Other Demersal Fish

Orthopristis chrysoptera

pigfish

Other Demersal Fish

Otophidium omostigma

polka-dot cusk-eel

Other Demersal Fish

Pagrus pagrus

red porgy

Other Demersal Fish

Parasudis truculenta

greeneye

Other Demersal Fish

Penopus macdonaldi
Penopus microphthalmus
Peristedion gracile

cusk eel
slender searobin

Other Demersal Fish
Other Demersal Fish
Other Demersal Fish

Peristedion greyae

alligator searobin

Other Demersal Fish

Peristedion miniatum

armored searobin

Other Demersal Fish

Peristedion thompsoni

rimspine searobin

Other Demersal Fish

Polydactylus octonemus

Atlantic threadfin

Other Demersal Fish

Polymetme corythaeola

rendezvous fish

Other Demersal Fish

Polymixia lowei
Polymixia nobilis

beardfish
stout beardfish

Other Demersal Fish
Other Demersal Fish

Pontinus longispinis

longspine scorpionfish

Other Demersal Fish

Porichthys plectrodon

Atlantic midshipman

Other Demersal Fish

Porogadus catena

cusk eel

Other Demersal Fish

Porogadus miles

slender cusk eel

Other Demersal Fish

Prionotus alatus

spiny searobin

Other Demersal Fish

Prionotus carolinus

northern searobin

Other Demersal Fish

Prionotus longispinosus

bigeye searobin

Other Demersal Fish

Prionotus martis

Gulf of Mexico barred searobin

Other Demersal Fish

Prionotus paralatus

Mexican searobin

Other Demersal Fish

Prionotus roseus

bluespotted searobin

Other Demersal Fish

Prionotus rubio

blackwing searobin

Other Demersal Fish
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Total Count: 156

Species Output

Scientific Name

Common Name

Current Grouping1

Prionotus scitulus

leopard searobin

Other Demersal Fish

Prionotus stearnsi

shortwing searobin

Other Demersal Fish

Prionotus tribulus

bighead searobin

Other Demersal Fish

Pristis pectinata

smalltooth sawfish

Other Demersal Fish

Rinoctes nasutus

abyssal smooth-head

Other Demersal Fish

Rouleina maderensis

madeiran smooth-head

Other Demersal Fish

Scorpaena agassizii

longfin scorpionfish

Other Demersal Fish

Setarches guentheri

channeled rockfish

Other Demersal Fish

Sphoeroides dorsalis

marbled puffer

Other Demersal Fish

Sphoeroides parvus

least puffer

Other Demersal Fish

Steindachneria argentea

luminous hake

Other Demersal Fish

Stenotomus caprinus

longspine porgy

Other Demersal Fish

Stephanoberyx monae

pricklefish

Other Demersal Fish

Symphurus atricaudus

California tonguefish

Other Demersal Fish

Synagrops bellus

blackmouth bass

Other Demersal Fish

Synagrops spinosus

keelsheek bass

Other Demersal Fish

Synaphobranchus affinis

grey cutthroat eel

Other Demersal Fish

Synaphobranchus oregoni

cutthroat eel

Other Demersal Fish

Talismania antillarum

slickheads/nakedheads

Other Demersal Fish

Trachonurus sulcatus

bristly grenadier

Other Demersal Fish

Urophycis cirrata

Gulf hake

Other Demersal Fish

Urophycis floridana

southern codling

Other Demersal Fish

Urophycis regia

spotted codling

Other Demersal Fish

Venefica procera

witch eel

Other Demersal Fish

Ventrifossa macropogon

longbeard grenadier

Other Demersal Fish

Xenocephalus egregius

freckled stargazer

Other Demersal Fish

Zalieutes mcgintyi

tricorn batfish

Other Demersal Fish

Zenopsis conchifer

Silver John dory

Other Demersal Fish

1
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Species Output

Total Count: 131
Scientific Name

Common Name

Current Grouping1

Ahlia egmontis

key worm eel

Other Reef-Associated

Aluterus monoceros

unicorn leatherjacket filefish

Other Reef-Associated

Aluterus schoepfii

orange filefish

Other Reef-Associated

Aluterus scriptus

scrawled filefish

Other Reef-Associated

Anisotremus surinamensis

black margate

Other Reef-Associated

Aplatophis chauliodus

tusky eel

Other Reef-Associated

Apogon affinis

bigtooth cardinalfish

Other Reef-Associated

Apogon aurolineatus

bridle cardinalfish

Other Reef-Associated

Apogon maculatus

flamefish

Other Reef-Associated

Apogon pseudomaculatus

twospot cardinalfish

Other Reef-Associated

Archosargus probatocephalus

sheepshead

Other Reef-Associated

Ariopsis felis

hardhead catfish

Other Reef-Associated

Ariosoma balearicum

bandtooth conger

Other Reef-Associated

Astroscopus y-graecum

southern stargazer

Other Reef-Associated

Avocettina infans

avocet snipe eel

Other Reef-Associated

Balistes capriscus

gray triggerfish

Other Reef-Associated

Bassogigas gillii

cusk eel

Other Reef-Associated

Benthodesmus tenuis

slender frostfish

Other Reef-Associated

Bollmannia communis

ragged goby

Other Reef-Associated

Bothus ocellatus

eyed flounder

Other Reef-Associated

Brotula barbata

bearded brotula

Other Reef-Associated

Calamus bajonado

jolthead porgy

Other Reef-Associated

Calamus calamus

saucereye porgy

Other Reef-Associated

Calamus nodosus

knobbed porgy

Other Reef-Associated

Calamus penna

sheepshead porgy

Other Reef-Associated

Calamus proridens

littlehead porgy

Other Reef-Associated

Callechelys guineensis

shorttail snake eel

Other Reef-Associated

Callechelys muraena

blotched snake eel

Other Reef-Associated

Cantherhines pullus

chivo

Other Reef-Associated

Canthidermis maculata

rough triggerfish

Other Reef-Associated

Canthidermis sufflamen

ocean triggerfish

Other Reef-Associated

Carapus bermudensis

pearlfish

Other Reef-Associated

Caulolatilus intermedius

Gulf bareye tilefish

Other Reef-Associated

Caulolatilus microps

grey tilefish

Other Reef-Associated

Centropyge argi

cherubfish

Other Reef-Associated
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Species Output

Total Count: 131
Scientific Name

Common Name

Current Grouping1

Centropyge bicolor

bicolor angelfish

Other Reef-Associated

Chaetodipterus faber

Atlantic spadefish

Other Reef-Associated

Chilomycterus antennatus

bridled boxfish

Other Reef-Associated

Chilomycterus schoepfii

spiny boxfish

Other Reef-Associated

Conger oceanicus

American conger

Other Reef-Associated

Dactylopterus volitans

flying gurnard

Other Reef-Associated

Decodon puellaris

red hogfish

Other Reef-Associated

Dicrolene kanazawai

cusk eel

Other Reef-Associated

Echeneis naucrates

slender sharksucker

Other Reef-Associated

Echeneis neucratoides

whitefin sharksucker

Other Reef-Associated

Echiophis intertinctus

spotted spoon-nose eel

Other Reef-Associated

Echiophis punctifer

stippled spoon-nose eel

Other Reef-Associated

Eucinostomus argenteus

spotfin mojarra

Other Reef-Associated

Eucinostomus gula

silver jenny

Other Reef-Associated

Fistularia petimba

red cornetfish

Other Reef-Associated

Fistularia tabacaria

cornetfish

Other Reef-Associated

Gobioides broussoneti

violet goby

Other Reef-Associated

Gobionellus boleosoma

darter goby

Other Reef-Associated

Gobionellus hastatus

sharptail goby

Other Reef-Associated

Gobionellus oceanicus

highfin goby

Other Reef-Associated

Gobiosoma bosc

naked goby

Other Reef-Associated

Gymnothorax moringa

spotted moray

Other Reef-Associated

Haemulon aurolineatum

tomtate grunt

Other Reef-Associated

Haemulon plumierii

white grunt

Other Reef-Associated

Haemulon sciurus

blue-striped grunt

Other Reef-Associated

Halieutichthys aculeatus

pancake batfish

Other Reef-Associated

Harengula clupeola

false pichard

Other Reef-Associated

Harengula humeralis

redear sardine

Other Reef-Associated

Hemiramphus brasiliensis

ballyhoo

Other Reef-Associated

Hippocampus erectus
Histrio histrio

lined seahorse
sargassumfish

Other Reef-Associated
Other Reef-Associated

Holacanthus bermudensis

Bermuda blue angelfish

Other Reef-Associated

Hypleurochilus geminatus

crested blenny

Other Reef-Associated

Kyphosus sectator

Bermuda chub

Other Reef-Associated

Lachnolaimus maximus

hogfish

Other Reef-Associated
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Species Output

Total Count: 131
Scientific Name

Common Name

Current Grouping1

Lagocephalus laevigatus

smooth puffer

Other Reef-Associated

Lepophidium jeannae

mottled cusk-eel

Other Reef-Associated

Lobotes surinamensis

Atlantic tripletail

Other Reef-Associated

Microgobius gulosus

clown goby

Other Reef-Associated

Monacanthus ciliatus

fringed filefish

Other Reef-Associated

Mulloidichthys martinicus

yellow goatfish

Other Reef-Associated

Mullus auratus

red goatfish

Other Reef-Associated

Ogcocephalus cubifrons

batfish

Other Reef-Associated

Ogcocephalus nasutus

shortnose batfish

Other Reef-Associated

Ogcocephalus parvus

roughback batfish

Other Reef-Associated

Ophichthus gomesii

shrimp eel

Other Reef-Associated

Ophichthus punticeps

palespotted eel

Other Reef-Associated

Ophichthus rex

king snake eel

Other Reef-Associated

Ophidion grayi

blotched cusk-eel

Other Reef-Associated

Ophidion holbrookii

band cusk-eel

Other Reef-Associated

Ophidion josephi

cusk-eel

Other Reef-Associated

Ophidion selenops

mooneye cusk-eel

Other Reef-Associated

Opistognathus aurifrons

yellowhead jawfish

Other Reef-Associated

Opsanus pardus

leopard toadfish

Other Reef-Associated

Parablennius marmoreus

seaweed blenny

Other Reef-Associated

Parablennius ruber

Portuguese blenny

Other Reef-Associated

Paraconger caudilimbatus

margintail conger

Other Reef-Associated

Priacanthus arenatus

Atlantic bigeye

Other Reef-Associated

Prionotus ophryas

bandtail searobin

Other Reef-Associated

Pristigenys alta

short bigeye

Other Reef-Associated

Pseudupeneus maculatus

spotted goatfish

Other Reef-Associated

Remora remora

common remora

Other Reef-Associated

Rhynchoconger flavus

yellow conger

Other Reef-Associated

Sardinella aurita

Spanish sardine

Other Reef-Associated

Saurida brasiliensis

Brazilian lizardfish

Other Reef-Associated

Saurida caribbaea

smallscale lizardfish

Other Reef-Associated

Saurida normani

shortjaw lizardfish

Other Reef-Associated

Scorpaena brasiliensis

barbfish

Other Reef-Associated

Scorpaena calcarata

smooth-head scorpionfish

Other Reef-Associated

Scorpaena plumieri

spotted scorpionfish

Other Reef-Associated
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Species Output

Total Count: 131
Scientific Name

Common Name

Current Grouping1

Sparisoma viride

stoplight parrotfish

Other Reef-Associated

Sphoeroides nephelus

southern puffer

Other Reef-Associated

Sphoeroides spengleri

bandtail puffer

Other Reef-Associated

Sphoeroides testudineus

checkered puffer

Other Reef-Associated

Sphyraena barracuda

great barracuda

Other Reef-Associated

Sphyraena borealis

northern sennet

Other Reef-Associated

Sphyraena guachancho

Guachanche barracuda

Other Reef-Associated

Sphyraena sphyraena

European barracuda

Other Reef-Associated

Stegastes variabilis

cocoa damselfish

Other Reef-Associated

Stephanolepis hispidus

planehead filefish

Other Reef-Associated

Stephanolepis setifer

planehead filefish

Other Reef-Associated

Strongylura marina

Atlantic needlefish

Other Reef-Associated

Syngnathiformes spp.

Syngnathiformes

Other Reef-Associated

Syngnathus louisianae

chain pipefish

Other Reef-Associated

Synodus foetens

inshore lizardfish

Other Reef-Associated

Synodus intermedius

sand diver

Other Reef-Associated

Synodus poeyi

offshore lizardfish

Other Reef-Associated

Synodus synodus

diamond lizardfish

Other Reef-Associated

Thalassoma bifasciatum

bluehead

Other Reef-Associated

Trachinocephaulus myops

snakefish

Other Reef-Associated

Trichiurus lepturus

Atlantic cutlassfish

Other Reef-Associated

Upeneus moluccensis

goldband goldfish

Other Reef-Associated

Upeneus parvus

dwarf goatfish

Other Reef-Associated

Xyelacyba myersi

gargoyle cusk

Other Reef-Associated

Xyrichtys martinicensis

rosy razorfish

Other Reef-Associated

Xyrichtys novacula

pearly razorfish

Other Reef-Associated

1
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Total Count: 1
Scientific Name
Farfantepenaeus aztecus

Species Output
Common Name
brown shrimp

Current Grouping1
Brown Shrimp

1
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Total Count: 34
Scientific Name
Alpheus floridanus
Gibbesia neglecta
Litopenaeus setiferus
Lysiosquilla scabricauda
Lysmata wurdemanni
Mysid shrimp
Parapenaeus politus
Parasquilla coccinea
Penaeidae larvae
Penaeidae postlarvae
Penaeus aztecus
Penaeus duorarum
Penaeus setiferus
Pleoticus robustus
Plesionika edwardsii
Plesionika longicauda
Plesionika longipes
Rimapenaeus constrictus
Rimapenaeus similis
Sicyonia brevirostris
Sicyonia burkenroadi
Sicyonia dorsalis
Sicyonia parri
Sicyonia penicillata
Sicyonia typica
Sicyoniidae postlarvae
Solenocera atlantidis
Solenocera vioscai
Squilla chydaea
Squilla deceptrix
Squilla edentata
Squilla empusa
Stenopus scutellatus
Xiphopenaeus kroyeri

Species Output
Common Name
Current Grouping1
banded snapping shrimp
Shrimp
lesser mantis shrimp
Shrimp
white shrimp
Shrimp
scaly-tailed mantis shrimp
Shrimp
peppermint shrimp
Shrimp
mysid shrimp unspecified
Shrimp
deep-water rose shrimp
Shrimp
shrimp
Shrimp
Penaeid shrimp unspecified
Shrimp
Penaeid shrimp unspecified
Shrimp
northern brown shrimp
Shrimp
northern pink shrimp
Shrimp
northern white shrimp
Shrimp
royal red shrimp
Shrimp
soldier striped shrimp
Shrimp
striped shrimp
Shrimp
striped shrimp
Shrimp
roughneck shrimp
Shrimp
roughback shrimp
Shrimp
brown rock shrimp
Shrimp
rock shrimp
Shrimp
rock shrimp
Shrimp
rock shrimp
Shrimp
Target Rock Shrimp
Shrimp
rock shrimp
Shrimp
rock shrimp unspecified
Shrimp
dwarf humpback shrimp
Shrimp
humpback shrimp
Shrimp
offshore mantis shrimp
Shrimp
mantis shrimp
Shrimp
mantis shrimp
Shrimp
mantis shrimp
Shrimp
gold coral banded shrimp
Shrimp
seabob shrimp
Shrimp

1
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Stipulation Regarding Early Restoration Project
for the Deepwater Horizon Oil Spill Pelagic Longline Bycatch Reduction Project
This Stipulation Regarding an Early Restoration Project for the Deepwater Horizon Oil
Spill – Pelagic Longline Bycatch Reduction Project (“Project Stipulation” or
“Stipulation”), is made by and among BP Exploration & Production Inc. (“BPXP”), the
State Trustees and Federal Trustees as defined herein (collectively, with the United States
Department of Justice, the “Parties”) in accordance with the Framework for Early
Restoration Addressing Injuries Resulting from the Deepwater Horizon Oil Spill
(“Framework Agreement”) executed April 20, 2011. Except as set forth herein, this
Project Stipulation is governed by the Framework Agreement and incorporates its terms
by reference. This Project Stipulation will be effective when signed by an authorized
representative of each of the Parties.
WHEREAS, for purposes of this Project Stipulation, the United States is acting on
behalf of the following federal trustees of natural resources: the Secretary of the United
States Department of the Interior (“DOI”), through its applicable bureaus, the
Administrator of the National Oceanic and Atmospheric Administration (“NOAA”), the
Administrator of the United States Environmental Protection Agency (“EPA”), and the
Secretary of the United States Department of Agriculture (“USDA”) (collectively
“Federal Trustees”); and
WHEREAS, for purposes of this Project Stipulation, the States of Alabama,
Florida, Louisiana, Mississippi, and/or Texas (collectively, “States”) are acting through
the following state trustees of natural resources: for the State of Alabama, the Alabama
Department of Conservation and Natural Resources and the Geological Survey of
Alabama; for the State of Florida, the Florida Department of Environmental Protection
and the Florida Fish and Wildlife Conservation Commission; for the State of Louisiana,
the Louisiana Coastal Protection and Restoration Authority, the Louisiana Oil Spill
Coordinator’s Office, the Louisiana Department of Environmental Quality, the Louisiana
Department of Wildlife and Fisheries, and the Louisiana Department of Natural
Resources; for the State of Mississippi, the Mississippi Department of Environmental
Quality; and for the State of Texas, the Texas Parks and Wildlife Department, the Texas
General Land Office, and the Texas Commission on Environmental Quality (collectively,
“State Trustees”; the State and Federal Trustees collectively are referred to as the
“Trustees”); and
WHEREAS, on or about April 20, 2010, the mobile offshore drilling unit
Deepwater Horizon experienced an explosion, fire and subsequent sinking in the Gulf of
Mexico resulting in a release of oil into the Gulf of Mexico and response actions (“the Oil
Spill”); and
WHEREAS, the Trustees are conducting a Natural Resource Damage Assessment
(“NRDA”), as that term is defined in 15 C.F.R. § 990.30 and corresponding state law
provisions, to determine Natural Resource Damages resulting from the Oil Spill in
accordance with federal and state laws and authorities; and
WHEREAS, while the NRDA is continuing, the Trustees approved the final
Deepwater Horizon Oil Spill Phase IV Early Restoration Plan and Environmental
1
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Assessments , on September 14, 2015, after public notice of the proposed plan, a
reasonable opportunity for public comments, and consideration of all comments received,
which final plan includes the project described herein (“Early Restoration Project”); and
WHEREAS, the Trustees have determined that the Early Restoration Project
meets the criteria set forth in Paragraph 6 of the Framework Agreement and is consistent
with section 1006 of the Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act
Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§ 990 et seq.; and
WHEREAS, all Parties agree that this Project Stipulation has been negotiated in
good faith and that it is fair, reasonable, and in the public interest;
NOW, THEREFORE, in consideration of the promises exchanged herein, the
Parties hereby agree and stipulate as follows:
I.

RESTORATION PROJECT
A. The Trustees have selected the Early Restoration Project set forth in Appendix A
(including project description, estimated project cost, and location), attached
hereto and incorporated by reference, as an appropriate restoration project to
address natural resource injuries resulting from the Oil Spill. On May 20, 2015,
the Trustees published for public notice and comment a Draft Phase IV Early
Restoration Plan and Environmental Assessments (the “Phase IV Plan”), that
included the Early Restoration Project. On September 14, 2015, after considering
all public comments received on the draft plan, the Trustees adopted a final Phase
IV Plan that included the Early Restoration Project. The final Phase IV Plan
(along with supporting documentation) is available publicly as described in
Appendix B.
B. The Parties agree that the Early Restoration Project is consistent with section
1006 of the Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act
Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§ 990 et seq., is
in the public interest and meets all of the following criteria:
i.

contributes to making the environment and the public whole by restoring,
rehabilitating, replacing, or acquiring the equivalent of natural resources
or services injured as a result of the Oil Spill, or compensating for interim
losses resulting from the Oil Spill;

ii.

addresses one or more specific injuries to natural resources or services
associated with the Oil Spill;

iii.

seeks to restore natural resources, habitats or natural resource services of
the same type, quality, and of comparable ecological and/or human use
value to compensate for identified resource and service losses resulting
from the Oil Spill;

iv.

is not inconsistent with the anticipated long-term restoration needs and
anticipated final restoration plan; and

v.

is feasible and cost effective.

2
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C. The Early Restoration Project shall be implemented by the following Trustee(s):
the National Oceanic and Atmospheric Administration (“Implementing
Trustee(s)”).
D. Quarterly Reports: The Implementing Trustee(s) shall provide quarterly status
reports on the Early Restoration Project to BPXP describing the progress on
project implementation during each period (including a summary of costs
expended during that quarter), until the conclusion of the calendar year in which
the implementing Trustee(s) receives the final Payment of project funds pursuant
to Paragraph II.C, or until the NRD case is concluded by a judicially approved
consent decree or final judgment resolving BPXP’s potential liability for natural
resource damages resulting from the Oil Spill, whichever comes first. For
purposes of this reporting, a year will be divided into the following four quarters:
(1) January, February, March; (2) April, May, June; (3) July, August, September;
(4) October, November, December. The first quarterly status report shall
encompass all relevant information from the quarter in which the Project
Stipulation was filed as well as the first subsequent quarter; therefore the first
quarterly report may encompass a timeframe greater than three (3) months.
Quarterly status reports will be due within sixty (60) days after the end of the
applicable quarter.
Annual Reports: Once the Implementing Trustee(s) fulfills its obligations to
submit quarterly reports for the Early Restoration Project, the implementing
Trustee(s) shall provide annual status reports on the Early Restoration Project to
BPXP describing the status of and any changes to the Early Restoration Project
and/or project expenditures during each period. The Implementing Trustee(s)
shall provide annual status reports until the applicable performance criteria,
monitoring, and maintenance period has expired or until the NRD case is
concluded by a judicially approved consent decree or final judgment resolving
BPXP’s potential liability for natural resource damages resulting from the Oil
Spill, whichever comes first. For the purposes of the annual reporting, a reporting
year will cover from January 1st to December 31st. The first annual report will
cover the calendar year in which this stipulation is filed.. Annual status reports
will be due within sixty (60) days after the conclusion of that annual reporting
year. The Trustees may group multiple Early Restoration Projects in a single
report.
E. All Parties shall also have the right to observe or inspect the implementation of
the Early Restoration Project to the greatest extent practicable based on the design
of the project, site conditions, and any legal limitations on access controlled by
third parties. In addition, BPXP shall have the further right to access and copy
final design, permitting, oversight and monitoring data, and reports that are
collected or generated for the Early Restoration Project. All such data and reports
shall be available to BPXP, after applicable quality assurance/quality control, and
may be incorporated into the Administrative Record for the Deepwater Horizon
Natural Resource Damage Assessment at the discretion of the Trustees in
accordance with the Oil Pollution Act, 33 U.S.C. §§ 2701 et seq., and the Oil
Pollution Act Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§
990 et seq.
3
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II.

FUNDING FOR PROJECTS IMPLEMENTED BY ONE OR MORE
TRUSTEES
A. BPXP shall provide total funding in the amount of $20,000,000 for the Early
Restoration Project in accordance with Paragraphs II.C. and II.D. below, absent
the entry of a judicial stay or other court order that prevents project
implementation or otherwise affects the terms of this Project Stipulation. All
funds provided to any Trustee under this Stipulation shall be paid and deposited in
accordance with the instructions provided by the Implementing Trustee(s)
pursuant to Paragraphs II.C. and II.D. below.
B. The Trustees shall use the funds paid under this Stipulation only for
implementation of the Early Restoration Project, including oversight, monitoring,
corrective actions, maintenance, and any agreed upon contingencies, except as
provided in Paragraphs II.E. and II.F. The estimated cost of the Early Restoration
Project is set forth in Appendix A.
C. Initial Payment: Within thirty (30) days of the filing of this Project Stipulation or
receipt of written payment instructions from the Implementing Trustee(s),
whichever is later, BPXP shall cause the transfer of $5,000,000, or 25% of the
amount specified in Paragraph II.A., from the Early Restoration Subaccount 1 to
the account or accounts and in the manner designated in the payment instructions.
D. Additional Payments: The remaining 75% of the amount specified in Paragraph
II.A. shall be paid from the Early Restoration Subaccount as follows:
i.

The Implementing Trustee(s) elects to perform the Early Restoration
Project with the use of contractor(s) and/or grantee(s) through a federal
financial assistance process. Unless other payment arrangements are
specified in Appendix A, BPXP shall transfer $10,000,000, or an
additional 50% of the amount specified in Paragraph II.A., from the Early
Restoration Subaccount to the account or accounts designated by the
Implementing Trustee(s) within fifteen (15) days after the date that BPXP
receives written notice from the Implementing Trustee(s) of its issuance of
a Notice of Federal Business Opportunity, an announcement, of a Federal
Funding Opportunity, or other appropriate applicable procurement
mechanism, or within sixty (60) days of the filing of this Project
Stipulation, whichever is later; such notice shall include written payment
instructions.

ii.

BPXP shall transfer the remaining $5,000,000, or 25% of the amount
specified in Paragraph II.A., from the Early Restoration Subaccount to the
account or accounts designated in the payment instructions within fifteen
(15) days of notice to BPXP of the pending selection of a contractor or
grantee but before award of a contract or grant of federal financial

1

The Early Restoration Subaccount means the separate subaccount within the Deepwater Horizon Oil Spill Trust, the
private trust previously established by BPXP that was created and holds the $1 billion BPXP committed toward early
restoration projects, as required by the terms of the Framework Agreement.
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assistance to implement the Early Restoration Project, or within seventyfive (75) days of the filing of this Project Stipulation, whichever is later.
E. Any and all funds transferred pursuant to Paragraph 5 of the Framework
Agreement and Paragraphs II.C. and II.D. of this Project Stipulation, along with
any accrued interest, that have not been spent and remain unobligated after the
Trustee(s) has completed the Early Restoration Project, including all performance
monitoring and corrective actions, shall be retained by the Trustees. Such funds
may only be used by the Implementing Trustee(s) for another restoration project
agreed to by all Trustees, provided, however, that such funds may not be used for
another project unless and until the Implementing Trustee(s) has confirmed in
writing that the Early Restoration Project is complete. BPXP shall not be entitled
to any additional NRD Offsets or other credits related to any additional restoration
work performed with such retained funds.
F. If implementation of the Early Restoration Project does not commence, as
specified in Appendix A, by the end of the eighteenth (18th) month after the date
all Parties have signed this Project Stipulation, unless the Parties agree otherwise,
the Project Stipulation shall be void and the funds transferred pursuant to
Paragraph 5 of the Framework Agreement and Paragraphs II.C. and II.D. of this
Project Stipulation that have not been spent and remain unobligated, along with
any accrued interest, shall remain in the account or accounts to which they have
been transferred and only be used for another project under a new Project
Stipulation agreed to by all the Parties under the terms of the Framework
Agreement.
G. Notwithstanding any provision of this Project Stipulation, if the cost of the Early
Restoration Project exceeds the amount of funding stated in Paragraph II.A.
above, the Parties may agree, in writing, to increase the amount of funding that
BPXP will provide for the Early Restoration Project under this Project Stipulation
from the Early Restoration Subaccount.
III.

NRD OFFSETS
A. The natural resources and/or services predicted to result from the Early
Restoration Project (“NRD Offsets”) are set forth in Appendix C, attached hereto
and incorporated by reference. Trustee(s) whose resources are addressed in the
Early Restoration Project, as designated by the Trustee Council in accordance
with Paragraph 11 of the Framework Agreement, are also identified in Appendix
C (“Affected Trustees”). NRD Offsets shall be applied only to the injuries within
the boundaries of the state or states in which the Early Restoration Project is
implemented, or as otherwise provided in Appendix C.
B. Terms used in the NRD Offsets that are defined in OPA or in 15 C.F.R. Part 990
shall have the meaning set forth in the statute or regulations, except where a
different definition is provided in Appendix C or in Appendix D (Glossary of
Terms), attached hereto and incorporated by reference, in which case the meaning
provided in the applicable Appendix shall control.
C. Upon full payment of the amount specified in Paragraph II.A., BPXP shall be
entitled to the NRD Offsets set forth in Appendix C.
5
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D. The Trustees agree that the NRD Offsets set forth in Appendix C shall apply to
the NRDA even if the Early Restoration Project (or Replacement Project(s), if
applicable) does not achieve the anticipated results.
E. BPXP waives the right to claim that the Early Restoration Project (or
Replacement Project(s), if applicable) provides benefits to natural resources or
services beyond those identified in Appendix C, or provides benefits to Trustees
other than those identified in Appendix C.
F. Except as otherwise agreed to by the Parties, none of the terms of this Stipulation,
including, without limitation, the amount of the NRD Offset and the methodology
used to calculate the NRD Offset in this Project Stipulation, shall be used as
precedent for any other restoration project. Furthermore, neither the amount of
the NRD Offset nor the methodology used to calculate the NRD Offset shall be
used as precedent for determining NRD Offsets or the benefits or effects of
restoration in this or for any other case.
G. (1) Any NRD Offsets set forth in Appendix C shall be applied to reduce the
Trustees’ assessment of natural resource damages resulting from the Oil Spill in
any civil litigation or other proceeding brought by the Trustees, individually or
collectively, seeking natural resource damages (“initial application”).
(2) If the Court modifies the Trustees’ assessment of natural resource damages
resulting from the Oil Spill in a way that materially affects their initial application
of the NRD Offsets, then the Trustees shall re-apply the NRD Offsets to reduce
the natural resource damages determined by the Court, once the Court’s
determination is final and is not subject to further appeal. The Trustees shall
provide BPXP notice of any proposed re-application of the NRD Offsets and an
opportunity of no less than sixty (60) days to submit comments and any relevant
information and supporting materials (“BPXP’s submission”). After considering
BPXP’s submission, the Trustees shall issue their modified application of the
NRD Offsets. Within thirty (30) days of receipt of the Trustees’ modified
application of the NRD Offsets, BPXP may seek judicial review of the Trustees’
determination based solely on BPXP’s submission, any response or explanation
provided by the Trustees, and the record of the NRDA and the NRD litigation.
Nothing in this Paragraph shall affect the quantity or definition of NRD Offsets as
set forth in Appendix C, nor shall this Paragraph require application of the NRD
Offsets beyond the limitations set forth in this Stipulation, including the
limitations in Appendix C on Affected Trustees and on the type and/or geographic
scope of the natural resources and/or services against which the Offsets may be
applied.
(3) To the extent NRD Offsets have been applied as provided in this Stipulation,
then BPXP is not entitled to any further application of the NRD Offsets in
litigation nor other proceedings brought by the Trustees.
IV.

EFFECT OF STIPULATION
A. This Project Stipulation is binding upon the Parties and their successors and
assigns.
6
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B. Except as provided herein, the Parties make no admission of fact or law by
entering into this Project Stipulation.
C. The Trustees agree to incorporate this Project Stipulation into the Administrative
Record for the Deepwater Horizon NRDA.
D. Within five (5) days of execution of this Project Stipulation, the United States,
acting through the United States Department of Justice, counsel representing
those State Trustees who are parties in the Deepwater Horizon Oil Spill MultiDistrict Litigation (“MDL”), and BPXP shall file a notice of this Project
Stipulation, for informational purposes only, with the MDL Court. Such notice
shall be substantially in the same form as the notices of Early Restoration Project
Stipulations previously filed in the MDL. Any such notice may address multiple
Project Stipulations.
E. The Trustees hereby covenant not to sue BPXP for claims for damages or injuries
to or losses of natural resources resulting from the activities of the Trustees in
implementing the Early Restoration Project or, if applicable, Replacement
Project(s).
F. Any modification to this Project Stipulation shall be in writing signed by all
Parties, except that (1) a non-material modification may be made in writing
signed by the Affected Trustees, DOJ, and BPXP; and (2) the Implementing
Trustee(s), DOJ, and BPXP may correct typographical or other non-substantive
scriveners’ errors by substituting a corrected page for the page containing the
error, with the Parties’ agreement to the correction(s) documented by exchange of
e-mails or letters. Any modification that affects the amount of funding to be
provided, the NRD Offsets to be attributed to the project, or the effect of the
Project Stipulation on claims or liabilities shall be considered material. Notice of
any modification, including corrections, shall be filed with the MDL Court for
informational purposes only.
V.

GENERAL PROVISIONS AND RESERVATIONS OF RIGHTS
A. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
this Project Stipulation shall not be construed to limit in any way the authority of
the Trustees to perform assessments, engage in any restoration planning, or select
and implement restoration projects; nor shall it require BPXP to fund any of these
activities.
B. This Project Stipulation fully reserves and shall not limit the Trustees’ rights to
recover costs for reasonable oversight costs related to assessments, restoration
planning activities, selection and implementation of restoration projects, or other
reasonable natural resource damage assessment costs as provided in 33 U.S.C. §
2706 including the Trustees’ costs associated with the selection of Early
Restoration Projects, development of the Early Restoration Plan(s), and general
non-project specific administration and monitoring of the early restoration
process; provided, however, nothing in this Project Stipulation shall permit the
Trustees to recover additional costs of implementation of the Early Restoration
Project except in accordance with Paragraph II.G.
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C. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
this Project Stipulation does not operate to release BPXP from any potential
natural resource damage or other liability, and the Trustees reserve all other
claims against BPXP and/or other parties related to natural resource damage
liability or any other liability arising from the Oil Spill.
D. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
the Trustees reserve the right to use any appropriate methodologies for assessing
natural resources injuries, for determining the natural resource damages and for
planning and scaling restoration for the Oil Spill.
E. Except with respect to the Early Restoration Project that BPXP has agreed to
fund, any Replacement Project(s) selected in accordance with this Project
Stipulation, and the agreed upon NRD Offsets under this Project Stipulation,
BPXP reserves all legal and evidentiary defenses it may have against any claim
asserted by any Trustee, including, without limitation, any defenses related to
natural resource damages arising from the Oil Spill, any natural resource damages
assessment associated with the Oil Spill, and any methodologies the Trustees use
to assess natural resources injuries, determine the natural resource damages
claims, and in planning and scaling restoration. BPXP reserves all claims, crossclaims or counterclaims it may have against any person or entity not a party to
this Project Stipulation.
F. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
the Trustees expressly reserve all claims, demands, and causes of action, either
judicial or administrative, past or future, in law or equity, against any person or
entity not a party to this Project Stipulation for any matter arising out of or in any
way relating to the Oil Spill.
G. The undersigned representative of each Party certifies that he or she is fully
authorized to enter into the terms and conditions of this Project Stipulation and to
execute and legally bind such Party to this document. This Project Stipulation
may be signed in counterparts.
H. To the extent that there is any inconsistency between this Project Stipulation and
the Framework Agreement, this Project Stipulation shall govern.
IN WITNESS WHEREOF, the undersigned Parties have executed and delivered this
Project Stipulation, effective as of the date of execution by all Parties.
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Pelagic
Longline Bycatch Reduction Project in the matter ofIn re: Oil Spill by the Oil Rig
"Deepwate~ Horizon"in the GulfofMexico, on April 20, 201D, relating to the
Deepwater Horizon Oil Spill.
FOR THE UNITED STATES:
~~~
,~ /,~~ a ,~r .~~.

,mot ~_-,. ~~, ~~

Date

J

Date

CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official
Department of the Interior
1875 Century Boulevard
Atlanta, Georgia 30345

Date

KENNETH J. KOPOCIS
U.S. Environmental Protection Agency
Principal Representative
1200 Pennsylvania Ave. NW
Washington, D.C. 20460

Date

CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric
Administration
Principal Representative
1315 East-West Highway
Silver Spring, MD 20910

Date

ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural
Resources and Environment
1400 Independence Ave. SW
Washington, D.C. 20250

.~~R~DEN~'
ssT,~~ t Attorney General
ironment &Natural Resources Division
.S. Department of Justice
Washington, D.C. 20530
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Pelagic
Longline Bycatch Reduction Project in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE UNITED STATES:

_______________________
Date

________________________________
JOHN C. CRUDEN
Assistant Attorney General
Environment & Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

____9/15/15___________
Date

________________________________
CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official
Department of the Interior
1875 Century Boulevard
Atlanta, Georgia 30345

___9/16/15________
Date

________________________________
KENNETH J. KOPOCIS
U.S. Environmental Protection Agency
Principal Representative
1200 Pennsylvania Ave. NW
Washington, D.C. 20460

_______________________
Date

________________________________
CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric
Administration
Principal Representative
1315 East-West Highway
Silver Spring, MD 20910

____9/16/15___________
Date

________________________________
ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural
Resources and Environment
1400 Independence Ave. SW
Washington, D.C. 20250
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Pelagic
Longline Bycatch Reduction Project in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF ALABAMA:

____9/15/15_____________
Date

________________________________
N. GUNTER GUY, JR.
Alabama Department of Conservation
and Natural Resources
Commissioner of Conservation
64 N. Union Street
Montgomery, AL 36130

____9/15/15___________
Date

________________________________
BERRY H. TEW, JR.
Geological Survey of Alabama
and State Oil and Gas Board of Alabama
State Geologist/Oil & Gas Supervisor
P.O. Box 869999
Tuscaloosa, AL 35486-6999
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Pelagic
Longline Bycatch Reduction Project in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.

FOR THE STATE OF FLORIDA:

______9/15/15__________
Date

________________________________
LARRY MORGAN
Florida Department of Environmental
Protection
Senior Deputy General Counsel
3900 Commonwealth Blvd., MS 35
Tallahassee, Florida 32399-3000

______9/15/15__________
Date

________________________________
NICK WILEY
Florida Fish and Wildlife Conservation
Commission
Executive Director
620 South Meridian Street
Tallahassee, Florida 32399-1600
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Pelagic
Longline Bycatch Reduction Project in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.

FOR THE STATE OF LOUISIANA:
_____9/15/15___________
Date

________________________________
KYLE GRAHAM
Louisiana Coastal Protection and
Restoration Authority
Executive Director
P.O. Box 44027
Baton Rouge, Louisiana 70804

_____9/15/15___________
Date

_______________________________
BRIAN WYNNE
Louisiana Oil Spill Coordinator’s Office
Director
P.O. Box 66614
Baton Rouge, Louisiana 70896

_____9/15/15___________
Date

_______________________________
PEGGY HATCH
Louisiana Department of Environmental
Quality
Secretary
P.O. Box 4301
Baton Rouge, Louisiana 70821-4301

_____9/15/15___________
Date

_______________________________
ROBERT BARHAM
Louisiana Department of Wildlife and
Fisheries
Secretary
P.O. Box 98000
Baton Rouge, Louisiana 70898

_____9/15/15___________
Date

_______________________________
STEPHEN CHUSTZ
Louisiana Department of Natural Resources
Secretary
P.O. Box 94396
Baton Rouge, Louisiana 70804-9396
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Pelagic
Longline Bycatch Reduction Project in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.

FOR THE STATE OF MISSISSIPPI:

______9/16/15___________
Date

________________________________
GARY C. RIKARD
Mississippi Department of Environmental
Quality
Executive Director
P.O. Box 2261
Jackson, Mississippi 39225-2261
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Pelagic
Longline Bycatch Reduction Project in the matter of In re: Oil Spill by the Oil Rig
"Deepwater Horizon" in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.

FOR THE STATE OF TEXAS:

Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Date

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

RICHARD A. HYDE, P.E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Pelagic
Longline Bycatch Reduction Project in the matter of In re: Oil Spill by the Oil Rig
"Deepwater Horizon" in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.

FOR THE STATE OF TEXAS:

Date

Date

Date

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

l

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

RICHARD A. HYDE, P.E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711

14

Case 2:10-md-02179-CJB-SS Document 15378-9 Filed 09/24/15 Page 18 of 25

THE UNDERSIGNED PARTY enters into this Project Stipulation for the Pelagic
Longline Bycatch Reduction Project in the matter of In re: Oil Spill by the Oil Rig
"Deepwater Horizon" in the Gu(f of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.

FOR THE STATE OF TEXAS:

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

~~p
Date

f 5 2015
RICHARD A. HYDE, P.E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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APPENDIX A
EARLY RESTORATION PROJECT

Appendix A: Pelagic Longline Bycatch Reduction Project
1.0

INTRODUCTION

This document describes the Pelagic Longline Bycatch Reduction Project (the “Early
Restoration Project” or “PLL Project” in this Appendix) to be implemented with funding
provided by BPXP, resulting in the NRD Offsets identified in Appendix C. This
document is part of a Project Stipulation executed by BPXP, the Trustees, and the United
States Department of Justice.
2.0

PROJECT DESCRIPTION

The NOAA Pelagic Longline Bycatch Reduction Project is intended to restore pelagic
fish biomass through actions that are expected to reduce fish mortality from bycatch and
regulatory discards in the U.S. Atlantic pelagic longline fishery operating in the Gulf of
Mexico (the “GOM PLL fishery”). The GOM PLL fishery primarily targets yellowfin
tuna and swordfish, but incidentally catches and discards other fish, including marlin,
sharks, bluefin tuna (which, by regulation, is not a target of fisheries in the GOM), , as
well as smaller individuals of the target species. In addition to bycatch of fish, PLL gear
may also interact with protected species such as dolphins and sea turtles.
The GOM PLL fishery uses pelagic longline gear to target yellowfin tuna and swordfish.
Longlining employs a main line from which individual hooks are suspended at intervals
of 250 to 350 feet, along main lines ranging from 20 to 40 miles in length. . Pelagic
longline gear is indiscriminate and results in the catch of non-target species. Due to the
soak time of the gear, bycatch and regulatory discards are often dead when the gear is
hauled.
The Pelagic Longline Bycatch Reduction Project (PLL Project) aims to reduce bycatch
associated with the GOM PLL fishery and includes two integrated actions. The first
action is a compensation-based voluntary annual 6-month repose from PLL fishing in the
GOM, to coincide with bluefin tuna spawning season. . During the repose period,
participating fishermen could continue to fish for yellowfin tuna and swordfish using the
alternative fishing gear types described below.
The second action comprising the PLL Project is the provisioning of two alternative gear
types to PLL fishermen participating in the repose period: greenstick gear or buoy gear.
Green-stick gear is trolled to target yellowfin tuna. Buoy gear is set to target swordfish.
These two fishing gear types have been widely discussed for their potential effectiveness
in reducing the dead discards associated with directed fisheries for yellowfin tuna and
swordfish in the Gulf of Mexico. Both types are in use in other regions of the U.S.
Atlantic Highly Migratory Species (HMS) fishery, but are used much less by fishermen
16
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in the GOM. Both have been the topic of recent gear-efficiency and bycatch experiments
using observers on commercial fishing vessels. The goal of providing alternative gears
for use during a PLL repose period is to reduce adverse financial impact to fishers and
help maintain local economies during the PLL repose periods. As part of the project,
technical extension services (research, outreach, and training on the use of the alternative
gear types) will be provided to participants to educate users and tune alternative gear to
maximize effectiveness.
The duration of the PLL Project is dependent upon the number of fishermen volunteering
to participate each year, but is expected to be in place from 5 to 10 years. The first year
would target establishing contracts and/or other arrangements necessary to support
implementation. In the following years, fishers would participate in the voluntary PLL
repose and implement use of the alternative gears. A larger number of project participants
would result in expenditures and benefits over a shorter period.
The PLL Project will include monitoring of the GOM PLL fishery during the repose
(through the routine ongoing observer coverage of the fishery conducted by the NMFS
Pelagic Observer Program), monitoring of vessels that transition to green-stick and buoy
gear (through additional observer coverage included as part of the PLL Project), and
comparison of the catch and bycatch of PLL and green-stick / buoy gear operations.
3.0

PROJECT IMPLEMENTATION

3.1

Performance Criteria, Monitoring and Maintenance

Project performance will be assessed as defined in Section 14.1.4 of the Phase IV Early
Restoration Plan and Environmental Assessments (the “Phase IV Plan”).

Project implementation will commence upon the filing of the Notice of Stipulation with
the MDL Court. Project implementation will be complete when the performance criteria
consistent with Section 14.1.4 of the Phase IV Plan have been met.
3.2

Estimated Project Costs – Pelagic Longline Bycatch Reduction Project

The total estimated cost to implement the Pelagic Longline Bycatch Reduction Project is
$20,000,000, consistent with Section 14.1.7of the Phase IV Plan.
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APPENDIX B
EARLY RESTORATION PLAN
The Early Restoration Project is included in the Deepwater Horizon Oil Spill Phase IV
Early Restoration Plan and Environmental Assessments (“Phase IV Plan”), available at
www.doi.gov/deepwaterhorizon, which was adopted by the Trustees after public review
and comment. Public comments received on the Plan are summarized in the Plan, and
Trustees’ responses to the comments are included. All public comments received on the
Plan are included in full in the NRDA Administrative Record for the Plan, which can be
found at the same web address.
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APPENDIX C
NRD OFFSETS FOR PELAGIC LONGLINE BYCATCH REDUCTION
PROJECT
The NRD Offsets are:
A. Discounted kilogram (Dkg) in the Gulf of Mexico for the fishery categories as set
forth below:
•

For the Bluefin Tuna category, NRD Offsets are 50,500 Dkg of Bluefin Tuna
in the Gulf of Mexico. These Offsets are only applicable to Bluefin Tuna
injuries in the Gulf of Mexico, as determined by the Trustees’ total assessment
of injury for the Oil Spill.

•

For the Deepwater Fish category, NRD Offsets are 47,620 Dkg of Deepwater
Fish in the Gulf of Mexico. These Offsets are only applicable to Deepwater
Fish injuries in the Gulf of Mexico, as determined by the Trustees’ total
assessment of injury for the Oil Spill.

•

For the Shark category, NRD Offsets are 206,312 Dkg of Shark in the Gulf of
Mexico. These Offsets are only applicable to Shark injuries in the Gulf of
Mexico, as determined by the Trustees’ total assessment of injury for the Oil
Spill.

•

For the Tuna/Mackerel/Billfish category, NRD Offsets are 395,328 Dkg of
Tuna/Mackerel/Billfish in the Gulf of Mexico. These Offsets are only
applicable to Tuna/Mackerel/Billfish injuries in the Gulf of Mexico, as
determined by the Trustees’ total assessment of injury for the Oil Spill.

•

For the Jacks & Related Fishes category, NRD Offsets are 240 Dkg of Jacks
& Related Fishes in the Gulf of Mexico. These Offsets are only applicable to
Jacks & Related Fishes injuries in the Gulf of Mexico, as determined by the
Trustees’ total assessment of injury for the Oil Spill.

The above fishery categories are as defined in Appendix D (Glossary of Terms).
B. Adult dolphin mortalities avoided as set forth below:
•

NRD Offsets are two (2) discounted adult Risso’s dolphin mortalities avoided.
These Offsets are only applicable to Risso’s dolphin injuries in the Gulf of
Mexico, as determined by the Trustees’ total assessment of injury for the Oil
Spill.

•

NRD Offset is one (1) discounted adult bottlenose dolphin mortality avoided.
These Offsets are only applicable to bottlenose dolphin injuries in the Gulf of
Mexico, as determined by the Trustees’ total assessment of injury for the Oil
Spill.
19
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•

NRD Offset is one (1) discounted adult pantropic spotted dolphin mortality
avoided. These Offsets are only applicable to pantropic dolphin injuries in the
Gulf of Mexico, as determined by the Trustees’ total assessment of injury for
the Oil Spill.

C. Leatherback Sea Turtle adult mortalities avoided:
•

NRD Offsets are 2.6 discounted adult Leatherback Sea Turtle mortalities
avoided. These Offsets are only applicable to leatherback sea turtles injuries in
the Gulf of Mexico, as determined by the Trustees’ total assessment of injury
for the Oil Spill.

For the purposes of applying the NRD Offsets to the calculation of injury, the Parties
agree as follows:
For purposes of Paragraph III.A. of this Project Stipulation, the Affected Trustees whose
resources are addressed by this Early Restoration Project are the Coastal Protection and
Restoration Authority of Louisiana, the Louisiana Oil Spill Coordinator’s Office, the
Louisiana Department of Natural Resources, the Louisiana Department of Wildlife and
Fisheries, the Louisiana Department of Environmental Quality, the Alabama Department
of Conservation and Natural Resources, the Geological Survey of Alabama, the Florida
Department of Environmental Protection, the Florida Fish and Wildlife Conservation
Commission, the Mississippi Department of Environmental Quality, the Texas Parks and
Wildlife Department, the Texas General Land Office, the Texas Commission on
Environmental Quality, DOI, EPA, NOAA and USDA.
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APPENDIX D
GLOSSARY OF TERMS
These definitions are not considered to be a comprehensive list for all Early Restoration
Projects under the Framework for Early Restoration Addressing Injuries Resulting from
the Deepwater Horizon Oil Spill executed April 20, 2011. Future projects may require
other definitions, including but not limited to, other definitions for habitats included in
this list.
Bluefin Tuna means: Thunnus thynnus
Deepwater Fish means species contained within the following families: Alepisauridae,
Anoplogastridae, Moridae, Sternoptychidae, Stomiidae, Bathylagidae, Myctophidae,
Gonostomatidae, Bramidae, Bregmacerotidae, Diceratiidae, Caristiidae, Caulophrynidae,
Ceratiidae, Chiasmodontidae, Evermannellidae, Alepocephalidae, Nomeidae,
Derichthyidae, Diretmidae, Saccopharyngidae, Melanostomiidae, Macrouridae,
Giganturidae, Platytroctidae, Howellidae, Hygophum, Phosichthyidae, Luvaridae,
Melamphaidae, Melanonidae, Microstomatidae, Mirapinnidae, Nemichthydae,
Omosudidae, Oneirodidae, Paralepididae, Leptochilichthyidae, Echeneidae,
Rhinochimaeridae, Scopelarchidae, Serrivomeridae, Tetragonuridae, Trachipteridae,
Gempylidae, Scombrolabracida; and other deepwater fish of the same trophic level within
the pelagic long-line fishery in the Gulf of Mexico.
Discounted dolphin and sea turtle adult avoided mortalities are expressed in present
value 2010 avoided mortalities.
Discounted Kilograms are expressed in present value 2010 kilograms.
Jacks and Related Fishes means species contained within the following families:
Albulidae, Carangidae, Elopidae, Pomatomidae, Rachycentridae, Megalopidae
Sharks means species contained within the following families: Alopiidae,
Scyliorhinidae, Carcharhinidae, Odontaspididae, Centrophoridae, Etmopteridae,
Ginglymostomatidae, Lamnidae, Mitsukurinidae, Triakidae, Rhincodontidae, Sphyrnidae,
Squalidae, Squatinidae
Tuna, Mackerels and Billfish means species contained within the following families:
Scombridae (except Thunnus thynnus), Coryphaenidae, Istiophoridae, Xiphiidae
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Stipulation Regarding Early Restoration Project
for the Deepwater Horizon Oil Spill Osprey Restoration in Coastal Alabama
This Stipulation Regarding an Early Restoration Project for the Deepwater Horizon Oil
Spill – Osprey Restoration in Coastal Alabama (“Project Stipulation” or “Stipulation”), is
made by and among BP Exploration & Production Inc. (“BPXP”), the State Trustees and
Federal Trustees as defined herein (collectively, with the United States Department of
Justice, the “Parties”) in accordance with the Framework for Early Restoration
Addressing Injuries Resulting from the Deepwater Horizon Oil Spill (“Framework
Agreement”) executed April 20, 2011. Except as set forth herein, this Project Stipulation
is governed by the Framework Agreement and incorporates its terms by reference. This
Project Stipulation will be effective when signed by an authorized representative of each
of the Parties.
WHEREAS, for purposes of this Project Stipulation, the United States is acting on
behalf of the following federal trustees of natural resources: the Secretary of the United
States Department of the Interior (“DOI”), through its applicable bureaus, the
Administrator of the National Oceanic and Atmospheric Administration (“NOAA”), the
Administrator of the United States Environmental Protection Agency (“EPA”), and the
Secretary of the United States Department of Agriculture (“USDA”) (collectively
“Federal Trustees”); and
WHEREAS, for purposes of this Project Stipulation, the States of Alabama,
Florida, Louisiana, Mississippi, and/or Texas (collectively, “States”) are acting through
the following state trustees of natural resources: for the State of Alabama, the Alabama
Department of Conservation and Natural Resources and the Geological Survey of
Alabama; for the State of Florida, the Florida Department of Environmental Protection
and the Florida Fish and Wildlife Conservation Commission; for the State of Louisiana,
the Louisiana Coastal Protection and Restoration Authority, the Louisiana Oil Spill
Coordinator’s Office, the Louisiana Department of Environmental Quality, the Louisiana
Department of Wildlife and Fisheries, and the Louisiana Department of Natural
Resources; for the State of Mississippi, the Mississippi Department of Environmental
Quality; and for the State of Texas, the Texas Parks and Wildlife Department, the Texas
General Land Office, and the Texas Commission on Environmental Quality (collectively,
“State Trustees”; the State and Federal Trustees collectively are referred to as the
“Trustees”); and
WHEREAS, on or about April 20, 2010, the mobile offshore drilling unit
Deepwater Horizon experienced an explosion, fire and subsequent sinking in the Gulf of
Mexico resulting in a release of oil into the Gulf of Mexico and response actions (“the Oil
Spill”); and
WHEREAS, the Trustees are conducting a Natural Resource Damage Assessment
(“NRDA”), as that term is defined in 15 C.F.R. § 990.30 and corresponding state law
provisions, to determine Natural Resource Damages resulting from the Oil Spill in
accordance with federal and state laws and authorities; and
WHEREAS, while the NRDA is continuing, the Trustees have approved the final
Deepwater Horizon Oil Spill Phase IV Early Restoration Plan and Environmental
Assessments on September 14, 2015, after public notice of the proposed plan, a
1
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reasonable opportunity for public comments, and consideration of all comments received,
which final plan includes the project described herein (“Early Restoration Project”); and
WHEREAS, the Trustees have determined that the Early Restoration Project
meets the criteria set forth in Paragraph 6 of the Framework Agreement and is consistent
with section 1006 of the Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act
Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§ 990 et seq.; and
WHEREAS, all Parties agree that this Project Stipulation has been negotiated in
good faith and that it is fair, reasonable, and in the public interest;
NOW, THEREFORE, in consideration of the promises exchanged herein, the
Parties hereby agree and stipulate as follows:
I.

RESTORATION PROJECT
A. The Trustees have selected the Early Restoration Project set forth in Appendix A
(including project description, estimated project cost, and location), attached
hereto and incorporated by reference, as an appropriate restoration project to
address natural resource injuries resulting from the Oil Spill. On May 20, 2015,
the Trustees published for public notice and comment a Draft Phase IV Early
Restoration Plan and Environmental Assessments (the “Phase IV Plan”), that
included the Early Restoration Project. On September 14, 2015, after considering
all public comments received on the draft plan, the Trustees adopted a final Phase
IV Plan that included the Early Restoration Project. The final Phase IV Plan
(along with supporting documentation) is available publicly as described in
Appendix B.
B. The Parties agree that the Early Restoration Project is consistent with section
1006 of the Oil Pollution Act, 33 U.S.C. § 2706, and the Oil Pollution Act
Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§ 990 et seq., is
in the public interest and meets all of the following criteria:
i.

contributes to making the environment and the public whole by restoring,
rehabilitating, replacing, or acquiring the equivalent of natural resources
or services injured as a result of the Oil Spill, or compensating for interim
losses resulting from the Oil Spill;

ii.

addresses one or more specific injuries to natural resources or services
associated with the Oil Spill;

iii.

seeks to restore natural resources, habitats or natural resource services of
the same type, quality, and of comparable ecological and/or human use
value to compensate for identified resource and service losses resulting
from the Oil Spill;

iv.

is not inconsistent with the anticipated long-term restoration needs and
anticipated final restoration plan; and

v.

is feasible and cost effective.

C. The Early Restoration Project shall be implemented by the following Trustee(s):
The Alabama Department of Conservation and Natural Resources (“Implementing
Trustee(s)”).
2
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D. Quarterly Reports: The Implementing Trustee(s) shall provide quarterly status
reports on the Early Restoration Project to BPXP describing the progress on
project implementation during each period (including a summary of costs
expended during that quarter), until the conclusion of the calendar year in which
the implementing Trustee(s) has completed construction of the project, or until the
NRD case is concluded by a judicially approved consent decree or final judgment
resolving BPXP’s potential liability for natural resource damages resulting from
the Oil Spill, whichever comes first. For purposes of this reporting, a year will be
divided into the following four quarters: (1) January, February, March; (2) April,
May, June; (3) July, August, September; (4) October, November, December. The
first quarterly status report shall encompass all relevant information from the
quarter in which the Project Stipulation was filed as well as the first subsequent
quarter; therefore the first quarterly report may encompass a timeframe greater
than three (3) months. Quarterly status reports will be due within sixty (60) days
after the end of the applicable quarter.
Annual Reports: Once the Implementing Trustee(s) fulfills its obligations to
submit quarterly reports for the Early Restoration Project, the implementing
Trustee(s) shall provide annual status reports on the Early Restoration Project to
BPXP describing the status of and any changes to the Early Restoration Project
and/or project expenditures during each period. The Implementing Trustee(s)
shall provide annual status reports until the applicable performance criteria,
monitoring, and maintenance period has expired or until the NRD case is
concluded by a judicially approved consent decree or final judgment resolving
BPXP’s potential liability for natural resource damages resulting from the Oil
Spill, whichever comes first. For the purposes of the annual reporting, a reporting
year will cover from January 1st to December 31st. The first annual report will
cover the calendar year immediately following the calendar year in which the
Implementing Trustee(s) has completed construction of the Early Restoration
Project. Annual status reports will be due within sixty (60) days after the
conclusion of that annual reporting year. The Trustees may group multiple Early
Restoration Projects in a single report.
E. All Parties shall also have the right to observe or inspect the implementation of
the Early Restoration Project to the greatest extent practicable based on the design
of the project, site conditions, and any legal limitations on access controlled by
third parties. In addition, BPXP shall have the further right to access and copy
final design, permitting, oversight and monitoring data, and reports that are
collected or generated for the Early Restoration Project. All such data and reports
shall be available to BPXP, after applicable quality assurance/quality control, and
may be incorporated into the Administrative Record for the Deepwater Horizon
Natural Resource Damage Assessment at the discretion of the Trustees in
accordance with the Oil Pollution Act, 33 U.S.C. §§ 2701 et seq., and the Oil
Pollution Act Regulations (Natural Resource Damage Assessments), 15 C.F.R. §§
990 et seq.

3
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II.

FUNDING FOR PROJECTS IMPLEMENTED BY ONE OR MORE
TRUSTEES
A. BPXP shall provide total funding in the amount of $45,000.00 for the Early
Restoration Project. All funds provided to any Trustee under this Stipulation shall
be paid and deposited in accordance with the instructions provided by the
Implementing Trustee(s) pursuant to Paragraph II.C. below.
B. The Trustees shall use the funds paid under this Stipulation only for
implementation of the Early Restoration Project, including oversight, monitoring,
corrective actions, maintenance, and any agreed upon contingency, except as
provided in Paragraphs II.D. and II.E. The estimated cost of the Early Restoration
Project is set forth in Appendix A.
C. Within fourteen (14) days after the filing of this Project Stipulation, BPXP shall
cause the transfer of 100% of the funds specified in Paragraph II.A. from the
Early Restoration Subaccount 1 to the account or accounts and in the manner
designated in instructions provided by the Implementing Trustee(s).
D. Any and all funds transferred pursuant to Paragraph II.C. of this Project
Stipulation, along with any accrued interest, that have not been spent and remain
unobligated after the Trustee(s) has completed the Early Restoration Project (or
Replacement Project(s), if applicable), including all performance monitoring and
corrective actions, shall be retained by the Trustees. Such funds may only be used
by the Implementing Trustee(s) for another restoration project agreed to by all
Trustees, provided, however, that such funds may not be used for another project
unless and until the Implementing Trustee(s) has confirmed in writing that the
Early Restoration Project is complete. BPXP shall not be entitled to any
additional NRD Offsets or other credits related to any additional restoration work
performed with such retained funds.
E. At any time after BPXP has made full payment pursuant to Paragraph II.C., the
Trustees may for good cause elect not to implement the Early Restoration Project.
If the Trustees elect not to implement the Early Restoration Project in
substantially the same form as described in Appendix A, the Parties agree that the
Trustees shall apply any unspent funds in accordance with the following
provisions:
1. The Implementing Trustee(s) for the Early Restoration Project or an
affected trustee designated by the Implementing Trustee(s) shall retain the
unspent funds paid by BPXP under this Project Stipulation;
2. The Trustees shall apply the unspent funds to one or more replacement
project(s) (“Replacement Project(s)”), which may include a modified
version of the project described in Appendix A. Any Replacement
Project(s) shall be implemented in Alabama and shall be designed to
compensate for piscivorous raptor injuries, as outlined in Appendix C;

1

The Early Restoration Subaccount means the separate subaccount within the Deepwater Horizon Oil Spill Trust, the
private trust previously established by BPXP that was created and holds the $1 billion BPXP committed toward early
restoration projects, as required by the terms of the Framework Agreement.
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3. The Trustees’ selection of Replacement Project(s) under these provisions
shall be subject to the criteria set forth in Paragraph 6 of the Framework
Agreement and in Paragraph I.B. of this Project Stipulation, except that
the Replacement Project(s) shall not be subject to the approval by BPXP;
4. The Trustees shall keep BPXP reasonably informed about the progress for
selection of Replacement Project(s) under these provisions;
5. BPXP shall not be required by this Project Stipulation to provide any
funding for the Replacement Project(s) beyond the funding provided
pursuant to Paragraph II.C. and Paragraph II.E.6. below;
6. In addition to the project funding required under Paragraph II.C., BPXP
shall provide funding for reasonable pre-implementation planning costs
associated with identifying and selecting any Replacement Project(s).
Such funding shall be in addition to the funds held in the Early Restoration
Subaccount. BPXP shall not receive any additional NRD Offsets for
planning costs funded pursuant to this paragraph.
7. BPXP shall be entitled to all NRD Offsets as set forth in Section III below.
The timing, selection and/or implementation of any Replacement
Project(s) shall not modify the NRD Offsets as set forth in Section III
below and Appendix C.
8. If any Replacement Project is not implemented by the Trustees for good
cause, the provisions of this Paragraph II.E shall apply to the selection of
any new Replacement Project(s).
F. Notwithstanding any provision of this Project Stipulation, if the cost of the Early
Restoration Project (or Replacement Project(s), if applicable) exceeds the amount
of funding stated in Paragraph II.A. above, the Parties may agree, in writing, to
increase the amount of funding that BPXP will provide for the Early Restoration
Project under this Project Stipulation from the Early Restoration Subaccount.
III.

NRD OFFSETS
A. The natural resources and/or services predicted to result from the Early
Restoration Project (“NRD Offsets”) are set forth in Appendix C, attached hereto
and incorporated by reference. Trustee(s) whose resources are addressed in the
Early Restoration Project, as designated by the Trustee Council in accordance
with Paragraph 11 of the Framework Agreement, are also identified in Appendix
C (“Affected Trustees”). NRD Offsets shall be applied only to the injuries within
the boundaries of the state or states in which the Early Restoration Project is
implemented, or as otherwise provided in Appendix C.
B. Terms used in the NRD Offsets that are defined in OPA or in 15 C.F.R. Part 990
shall have the meaning set forth in the statute or regulations, except where a
different definition is provided in Appendix C or in Appendix D (Glossary of
Terms), attached hereto and incorporated by reference, in which case the meaning
provided in the applicable Appendix shall control.
C. Upon full payment of the amount specified in Paragraph II.A., BPXP shall be
entitled to the NRD Offsets set forth in Appendix C.
5
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D. The Trustees agree that the NRD Offsets set forth in Appendix C shall apply to
the NRDA even if the Early Restoration Project (or Replacement Project(s), if
applicable) does not achieve the anticipated results.
E. BPXP waives the right to claim that the Early Restoration Project (or
Replacement Project(s), if applicable) provides benefits to natural resources or
services beyond those identified in Appendix C, or provides benefits to Trustees
other than those identified in Appendix C.
F. Except as otherwise agreed to by the Parties, none of the terms of this Stipulation,
including, without limitation, the amount of the NRD Offset and the methodology
used to calculate the NRD Offset in this Project Stipulation, shall be used as
precedent for any other restoration project. Furthermore, neither the amount of
the NRD Offset nor the methodology used to calculate the NRD Offset shall be
used as precedent for determining NRD Offsets or the benefits or effects of
restoration in this or for any other case.
G. (1) Any NRD Offsets set forth in Appendix C shall be applied to reduce the
Trustees’ assessment of natural resource damages resulting from the Oil Spill in
any civil litigation or other proceeding brought by the Trustees, individually or
collectively, seeking natural resource damages (“initial application”).
(2) If the Court modifies the Trustees’ assessment of natural resource damages
resulting from the Oil Spill in a way that materially affects their initial application
of the NRD Offsets, then the Trustees shall re-apply the NRD Offsets to reduce
the natural resource damages determined by the Court, once the Court’s
determination is final and is not subject to further appeal. The Trustees shall
provide BPXP notice of any proposed re-application of the NRD Offsets and an
opportunity of no less than sixty (60) days to submit comments and any relevant
information and supporting materials (“BPXP’s submission”). After considering
BPXP’s submission, the Trustees shall issue their modified application of the
NRD Offsets. Within thirty (30) days of receipt of the Trustees’ modified
application of the NRD Offsets, BPXP may seek judicial review of the Trustees’
determination based solely on BPXP’s submission, any response or explanation
provided by the Trustees, and the record of the NRDA and the NRD litigation.
Nothing in this Paragraph shall affect the quantity or definition of NRD Offsets as
set forth in Appendix C, nor shall this Paragraph require application of the NRD
Offsets beyond the limitations set forth in this Stipulation, including the
limitations in Appendix C on Affected Trustees and on the type and/or geographic
scope of the natural resources and/or services against which the Offsets may be
applied.
(3) To the extent NRD Offsets have been applied as provided in this Stipulation,
then BPXP is not entitled to any further application of the NRD Offsets in
litigation nor other proceedings brought by the Trustees.
IV.

EFFECT OF STIPULATION
A. This Project Stipulation is binding upon the Parties and their successors and
assigns.
6
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B. Except as provided herein, the Parties make no admission of fact or law by
entering into this Project Stipulation.
C. The Trustees agree to incorporate this Project Stipulation into the Administrative
Record for the Deepwater Horizon NRDA.
D. Within five (5) days of execution of this Project Stipulation, the United States,
acting through the United States Department of Justice, counsel representing
those State Trustees who are parties in the Deepwater Horizon Oil Spill MultiDistrict Litigation (“MDL”), and BPXP shall file a notice of this Project
Stipulation, for informational purposes only, with the MDL Court. Such notice
shall be substantially in the same form as the notices of Early Restoration Project
Stipulations previously filed in the MDL. Any such notice may address multiple
Project Stipulations.
E. The Trustees hereby covenant not to sue BPXP for claims for damages or injuries
to or losses of natural resources resulting from the activities of the Trustees in
implementing the Early Restoration Project or, if applicable, Replacement
Project(s).
F. Any modification to this Project Stipulation shall be in writing signed by all
Parties, except that (1) a non-material modification may be made in writing
signed by the Affected Trustees, DOJ, and BPXP; and (2) the Implementing
Trustee(s), DOJ, and BPXP may correct typographical or other non-substantive
scriveners’ errors by substituting a corrected page for the page containing the
error, with the Parties’ agreement to the correction(s) documented by exchange of
e-mails or letters. Any modification that affects the amount of funding to be
provided, the NRD Offsets to be attributed to the project, or the effect of the
Project Stipulation on claims or liabilities shall be considered material. Notice of
any modification, including corrections, shall be filed with the MDL Court for
informational purposes only.
V.

GENERAL PROVISIONS AND RESERVATIONS OF RIGHTS
A. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
this Project Stipulation shall not be construed to limit in any way the authority of
the Trustees to perform assessments, engage in any restoration planning, or select
and implement restoration projects; nor shall it require BPXP to fund any of these
activities, except as required in Paragraph II.E.6.
B. This Project Stipulation fully reserves and shall not limit the Trustees’ rights to
recover costs for reasonable oversight costs related to assessments, restoration
planning activities, selection and implementation of restoration projects, or other
reasonable natural resource damage assessment costs as provided in 33 U.S.C. §
2706 including the Trustees’ costs associated with the selection of Early
Restoration Projects, development of the Early Restoration Plan(s), and general
non-project specific administration and monitoring of the early restoration
process, and any reasonable pre-implementation planning costs associated with
identifying and selecting any Replacement Project(s) not funded by BPXP under
Paragraph II.E.6; provided, however, nothing in this Project Stipulation shall

7
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permit the Trustees to recover additional costs of implementation of the Early
Restoration Project except in accordance with Paragraph II.F.
C. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
this Project Stipulation does not operate to release BPXP from any potential
natural resource damage or other liability, and the Trustees reserve all other
claims against BPXP and/or other parties related to natural resource damage
liability or any other liability arising from the Oil Spill.
D. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
the Trustees reserve the right to use any appropriate methodologies for assessing
natural resources injuries, for determining the natural resource damages and for
planning and scaling restoration for the Oil Spill.
E. Except with respect to the Early Restoration Project that BPXP has agreed to
fund, any Replacement Project(s) selected in accordance with this Project
Stipulation, and the agreed upon NRD Offsets under this Project Stipulation,
BPXP reserves all legal and evidentiary defenses it may have against any claim
asserted by any Trustee, including, without limitation, any defenses related to
natural resource damages arising from the Oil Spill, any natural resource damages
assessment associated with the Oil Spill, and any methodologies the Trustees use
to assess natural resources injuries, determine the natural resource damages
claims, and in planning and scaling restoration. BPXP reserves all claims, crossclaims or counterclaims it may have against any person or entity not a party to
this Project Stipulation.
F. Except for the stipulated NRD Offsets and as set forth herein in Paragraph IV.E.,
the Trustees expressly reserve all claims, demands, and causes of action, either
judicial or administrative, past or future, in law or equity, against any person or
entity not a party to this Project Stipulation for any matter arising out of or in any
way relating to the Oil Spill.
G. The undersigned representative of each Party certifies that he or she is fully
authorized to enter into the terms and conditions of this Project Stipulation and to
execute and legally bind such Party to this document. This Project Stipulation
may be signed in counterparts.
H. To the extent that there is any inconsistency between this Project Stipulation and
the Framework Agreement, this Project Stipulation shall govern.
IN WITNESS WHEREOF, the undersigned Parties have executed and delivered this
Project Stipulation, effective as of the date of execution by all Parties.

8
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Osprey
Restoration in Coastal Alabama Project in the matter ofIn re: Oil Spzll by the Oil Rig
"Deepwater Horizon"in the Gul,fofMexzco, on April 20, 2010, relating to the
Deepwater Horizon Oil Spiii.
FQR THE UNITED STATES:
l

Date

~~

~
i

~
1

~~~
~ ~ ~, 1. ,i f
~7 ~ rG CR1~DE
ssistant Attorney General
Environment &Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

Date

CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official
Department ofthe Interior
1875 Century Boulevard
Atlanta, Georgia 30345

Date

KENNETH J. KOPOCIS
U.S. Environmental Protection Agency
Principal Representative
1200 Pennsylvania Ave. NW
Washington, D.C. 204b0

Date

CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric
Administration
Principal. Representative
1.315 East-West Highway
Silver Spring, MD 2091 Q

Date

ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural
Resources and Environment
1400 Independence Ave. SW
Washington, D.C, 20250
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Osprey
Restoration in Coastal Alabama Project in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE UNITED STATES:
_______________________
Date

________________________________
JOHN C. CRUDEN
Assistant Attorney General
Environment & Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

____9/15/15___________
Date

________________________________
CYNTHIA K. DOHNER
Deepwater Horizon Authorized Official
Department of the Interior
1875 Century Boulevard
Atlanta, Georgia 30345

____9/16/15_________
Date

________________________________
KENNETH J. KOPOCIS
U.S. Environmental Protection Agency
Principal Representative
1200 Pennsylvania Ave. NW
Washington, D.C. 20460

_______________________
Date

________________________________
CHRISTOPHER D. DOLEY
National Oceanic and Atmospheric
Administration
Principal Representative
1315 East-West Highway
Silver Spring, MD 20910

____9/16/15___________
Date

________________________________
ANN C. MILLS
U.S. Department of Agriculture
Deputy Under Secretary for Natural
Resources and Environment
1400 Independence Ave. SW
Washington, D.C. 20250
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Osprey
Restoration in Coastal Alabama Project in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF ALABAMA:

____9/15/15_____________
Date

________________________________
N. GUNTER GUY, JR.
Alabama Department of Conservation
and Natural Resources
Commissioner of Conservation
64 N. Union Street
Montgomery, AL 36130

____9/15/15___________
Date

________________________________
BERRY H. TEW, JR.
Geological Survey of Alabama
and State Oil and Gas Board of Alabama
State Geologist/Oil & Gas Supervisor
P.O. Box 869999
Tuscaloosa, AL 35486-6999
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Osprey
Restoration in Coastal Alabama Project in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF FLORIDA:

______9/15/15__________
Date

________________________________
LARRY MORGAN
Florida Department of Environmental
Protection
Senior Deputy General Counsel
3900 Commonwealth Blvd., MS 35
Tallahassee, Florida 32399-3000

______9/15/15__________
Date

________________________________
NICK WILEY
Florida Fish and Wildlife Conservation
Commission
Executive Director
620 South Meridian Street
Tallahassee, Florida 32399-1600
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Osprey
Restoration in Coastal Alabama Project in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF LOUISIANA:
______9/15/15_________
Date

________________________________
KYLE GRAHAM
Louisiana Coastal Protection and
Restoration Authority
Executive Director
P.O. Box 44027
Baton Rouge, Louisiana 70804

______9/15/15_________
Date

_______________________________
BRIAN WYNNE
Louisiana Oil Spill Coordinator’s Office
Director
P.O. Box 66614
Baton Rouge, Louisiana 70896

______9/15/15_________
Date

_______________________________
PEGGY HATCH
Louisiana Department of Environmental
Quality
Secretary
P.O. Box 4301
Baton Rouge, Louisiana 70821-4301

______9/15/15_________
Date

_______________________________
ROBERT BARHAM
Louisiana Department of Wildlife and
Fisheries
Secretary
P.O. Box 98000
Baton Rouge, Louisiana 70898

______9/15/15_________
Date

_______________________________
STEPHEN CHUSTZ
Louisiana Department of Natural Resources
Secretary
P.O. Box 94396
Baton Rouge, Louisiana 70804-9396
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Osprey
Restoration in Coastal Alabama Project in the matter of In re: Oil Spill by the Oil Rig
“Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF MISSISSIPPI:

______9/16/15___________
Date

________________________________
GARY C. RIKARD
Mississippi Department of Environmental
Quality
Executive Director
P.O. Box 2261
Jackson, Mississippi 39225-2261
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Osprey
Restoration in Coastal Alabama Project in the matter of In re: Oil Spill by the Oil Rig
"Deepwater Horizon" in the Gulf ofMexico, on 4pril 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Date

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

RICHARD A. HYDE, P.E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Osprey
Restoration in Coastal Alabama Project in the matter of In re: Oil Spill by the Oil Rig
"Deepwater Horizon" in the Gu{f of Mexico, on April 20, 2010, relating to the
Deepwater Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Date

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

Date

RICHARD A. HYDE, P.E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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THE UNDERSIGNED PARTY enters into this Project Stipulation for the Osprey
Restoration in Coastal Alabama Project in the matter of In re: Oil Spill by the Oil Rig
"Deepwater Horizon" in the GulfofMexico. on April 20, 2010, relating to the
Deepwarer Horizon Oil Spill.
FOR THE STATE OF TEXAS:

Date

CARTER SMITH
Texas Parks and Wildlife Department
Executive Director
4200 Smith School Road
Austin, Texas 78744

Date

ANNE L. IDSAL
Texas General Land Office
Chief Clerk
P. 0. Box 12873
Austin, Texas 78711

SEP 1 5 2015
Date

RICHARD A. HYDE, P.E.
Texas Commission on Environmental
Quality
Executive Director
P. 0. Box 13807
Austin, Texas 78711
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APPENDIX A
EARLY RESTORATION PROJECT

Appendix A: Osprey Restoration in Coastal Alabama Project
1.0

INTRODUCTION

This document describes the Osprey Restoration in Coastal Alabama Project (the “Early
Restoration Project”) to be implemented with funding provided by BPXP, resulting in the
NRD Offsets identified in Appendix C. This document is part of the Project Stipulation
executed by BPXP, the Trustees, and the United States Department of Justice.
2.0

PROJECT DESCRIPTION

This restoration project will provide enhanced nesting opportunities for piscivorous
raptors, including osprey, by establishing five (5) osprey nesting platforms along the
coast in Mobile and Baldwin Counties, Alabama.
The specific locations and design of these nesting platforms will be developed to
maximize project success and meet regulatory requirements. Five general areas have been
identified for the location of these platforms (from west to east): the vicinity of
Portersville Bay, the vicinity of Dauphin Island, the vicinity of Fort Morgan, the vicinity
of the Little Lagoon area in Gulf Shores, and in Gulf State Park.
3.0

PROJECT IMPLEMENTATION

3.1

Performance Criteria, Monitoring, and Maintenance

Project performance will be assessed as defined in Sections 9.1.4 of the Phase IV Early
Restoration Plan and Environmental Assessments (the “Phase IV Plan”).
Project implementation will commence upon the filing of the Notice of Stipulation with
the MDL Court. Project implementation will be complete when the performance criteria
consistent with Sections 9.1.4 of the Phase IV Plan have been met.
3.2

Estimated Project Cost

The total estimated cost to implement the Osprey Restoration in Coastal Alabama Project
is $45,000.00, consistent with Section 9.1.7of the Phase IV Plan.
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APPENDIX B
EARLY RESTORATION PLAN
The Early Restoration Project is included in the Deepwater Horizon Oil Spill Phase IV
Early Restoration Plan and Environmental Assessments (“Phase IV Plan”), available at
www.doi.gov/deepwaterhorizon, which was adopted by the Trustees after public review
and comment. Public comments received on the Plan are summarized in the Plan, and
Trustees’ responses to the comments are included. All public comments received on the
Plan are included in full in the NRDA Administrative Record for the Plan, which can be
found at the same web address.
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APPENDIX C
NRD OFFSETS
The NRD Offsets for the Osprey Restoration in Coastal Alabama Project are 168
discounted bird years for Piscivorous Raptors. These offsets are applicable only to
Piscivorous Raptor injuries, as determined by the Trustees’ total assessment of injury for
the Oil Spill.
For the purposes of Paragraph III.A. of this Project Stipulation, the Affected Trustees
whose resources are addressed by the Osprey Restoration in Coastal Alabama Project are
DOI, EPA, NOAA, USDA, the Alabama Department of Conservation and Natural
Resources, the Geological Survey of Alabama, the Florida Department of Environmental
Protection, the Florida Fish and Wildlife Conservation Commission, the Coastal
Protection and Restoration Authority of Louisiana, the Louisiana Oil Spill Coordinator’s
Office, the Louisiana Department of Natural Resources, the Louisiana Department of
Wildlife and Fisheries, the Louisiana Department of Environmental Quality, the
Mississippi Department of Environmental Quality, the Texas Parks and Wildlife
Department, and the Texas General Land Office and the Texas Commission on
Environmental Quality.
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APPENDIX D
GLOSSARY OF TERMS
These definitions are not considered to be a comprehensive list for all Early Restoration
Projects under the Framework for Early Restoration Addressing Injuries Resulting from
the Deepwater Horizon Oil Spill executed April 20, 2011. Future projects may require
other definitions, including but not limited to, other definitions for habitats included in
this list.
Discounted Bird Years are expressed in present value 2010 discounted bird years.
Piscivorous Raptor(s) means osprey (Pandion haliaetus) and bald eagle (Haliaeetus
leucocephalus).
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